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I.  EXECUTIVE  SUMMARY 


Based  on  findings  of  discrimination  against  and  limited 
utilization  of  minorities  in  public  and  private  contracting,  the 
Commonwealth  of  Massachusetts  established  a  minority  business 
enterprise  (MBE)  program  through  Executive  Order  No.  2  37.   The 
1984  program  established  MBE  goals  for  all  state  contracts  of  10% 
for  construction  and  5%  for  procurement  of  goods,  equipment  and 
services.   Since  that  time,  the  MBE  program  has  helped  minority 
businesses  overcome  the  barriers  to  their  participation  in  public 
and  private  contracts,  and  ancillary  women  business  enterprise 
(WBE)  programs  have  performed  the  same  function. 

In  January,  1989,  the  United  States  Supreme  Court  set  forth 
the  requirements  for  a  factual  predicate  upon  which  all  such 
programs  must  be  based  in  their  decision  in  City  of  Richmond  v. 
J. A.  Croson  Company.1   The  Court  held  that  Richmond's  minority 
business  set-aside  program  was  in  violation  of  the  Equal 
Protection  Clause  of  the  Fourteenth  Amendment.   Specifically,  the 
Court  found  that  Richmond's  program  was  not  based  on  sufficient 
evidence  of  discrimination  against  local  minority  businesses  and 
was  not  narrowly  tailored  to  remedy  such  discrimination. 

As  the  administrative  body  charged  with  the  responsibility 
of  enforcing  the  anti-discrimination  laws  of  the  Commonwealth, 
MCAD  was  asked  by  Governor  Dukakis  to  conduct  public  hearings  and 


1488  U.S.  469  (1989) . 
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gather  evidence  concerning  discrimination  against  M/WBEs  in 
public  and  private  contracting.   The  goal  of  the  public  hearings 
was  to  identify  evidence  of  past  and  current  discrimination,  if 
it  exists,  which  affects  the  availability  and  utilization  of 
minority  and  women-owned  businesses  in  the  Commonwealth.   The 
Commission  held  six  public  hearings  throughout  the  state  from 
August  through  September,  1990.   With  testimony  and  written 
statements  received  in  nearly  40  hours  of  hearings  and  174 
exhibits,  the  Commission  has  made  determinations  regarding 
current  and/or  past  discrimination  and  the  degree  to  which  it  has 
limited  the  ability  of  minorities  and  women  to  compete  for  public 
and  private  contracts. 

The  hearings  held  by  the  Commission  produced  substantial 
evidence  of  discrimination  against  minority  and  women-owned 
businesses,  leading  to  the  Findings  and  Recommendations  which 
conclude  this  Report.   The  Commission  urges  the  Commonwealth  to 
conduct  a  state-wide  disparity  study  to  assess  more  precisely  the 
degree  of  underutilization  of  minority  and  women-owned  businesses 
attributable  to  such  discrimination.   A  state-wide  study, 
supplemented  if  need  be  by  studies  relating  to  factors  particular 
to  individual  state  agencies,  is  preferable  to  the  independent 
development  of  full  studies  by  each  agency,  which  could  entail 
unnecessary  duplication  of  efforts.   One  such  single  agency  study 
was  recently  completed  by  a  team  led  by  National  Economic 
Research  Associates,  Inc.,  for  the  Massachusetts  Water  Resources 
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Authority.   The  state-wide  statistical  disparity  study 
recommended  by  MCAD  will  complete  the  analysis  of  the  effects  of 
prejudice  upon  public  contracting  in  the  Commonwealth. 

The  Commission's  report  consists  primarily  of  a  legal 
analysis,  a  summary  of  contemporary  evidence  of  discrimination 
presented  at  the  public  hearings,  and  a  summary  of  historical 
patterns  of  discrimination  against  each  racial/ethnic/women 
group.   The  primary  purpose  of  the  report  is  to  present 
contemporary  evidence  of  discrimination  against  M/WBEs.   The 
historical  background  serves  chiefly  as  a  necessary  background  to 
an  understanding  of  present  day  discrimination.   A  detailed 
description  of  the  geographic,  economic  and  social  isolation  of 
the  minority  community  is  included.   Because  the  greatest 
barriers  identified  by  the  Commission  as  limiting  the  growth  of 
M/WBEs  are  access  to  opportunities  and  access  to  financial 
resources,  the  isolation  of  minorities,  particularly  in  the 
Boston  area,  serves  to  exacerbate  the  historical  problems  of 
race,  gender  and  ethnicity  described  above. 

Many  witnesses,  including  minority  and  women  business 
owners,  public  officials  and  community  leaders  offered  testimony 
despite  their  stated  fear  of  retaliation  by  potential  employers 
and  unions.   Many  more  potential  witnesses  were  swayed  by  the 
same  fear  and  refused  to  testify.   Thus,  in  all  likelihood, 
MCAD's  public  record,  compiled  with  only  the  most  courageous  of 
all  potential  witnesses,  documents  only  a  small  fraction  of  the 
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evidence  of  discrimination  against  M/WBEs  that  could  be  gathered 
had  there  been  no  fear  of  retaliation. 

Based  on  testimony  and  other  evidence  presented  at  the  six 
public  hearings,  the  Commission  has  found  the  following  evidence 
of  discrimination  against  minority  and  women-owned  businesses  in 
the  Commonwealth: 


*  Past  and  present  discrimination  continues  to  limit  the 
ability  of  African-Americans,  Cape  Verdeans,  Hispanics, 
Native  Americans  and  women  to  compete  effectively  for 
contracts  in  the  public  and  private  sector.   Cape  Verdeans, 
for  all  intents  and  purposes,  are  identified  and  treated  as 
African-Americans.   Members  of  these  groups  have  at  times 
suffered  systemic  discrimination  both  in  private  and  public 
sector  contracting. 

*  The  Commonwealth  and  its  agencies,  authorities,  and  local 
governments  have  been  at  times  active  and,  at  other  times, 
passive  participants  in  such  discrimination.   Discrimination 
delayed  or  precluded  minorities  and  women  from  starting 
businesses.   When  M/WBEs  have  entered  business,  discri- 
mination has  caused  their  firms  to  be  underutilized  by  the 
private  and  public  sectors,  and  in  some  cases,  to  fail. 

*  Discrimination  against  WBEs  in  construction  and  goods  and 
services  procurement  has  significantly  limited  their  ability 
to  participate  in  contract  opportunities. 

*  M/WBE  goal  requirements  are  necessary  in  order  to 
overcome  the  past  and  present  effects  of  discrimination  and 
to  achieve  utilization  of  M/WBEs  at  levels  comparable  to 
what  would  have  occurred  absent  discrimination.   The 
proposed  goals  are  based  upon  the  ability  of  existing  M/WBEs 
to  perform  the  related  work  and  their  expected  level  of 
participation,  but  for  the  effects  of  historic  discrimi- 
nation. 

*  In  the  past  fifteen  years,  the  Commonwealth  has  insti- 
tuted a  plethora  of  race  and  gender-neutral  measures  to 
address  the  problems  of  disadvantaged  businesses.   While 
certain  problems  identified  in  the  course  of  the  MCAD 
proceedings,  such  as  late  payments,  can  be  addressed  by  the 
race  and  gender-neutral  programs  or  revisions  of  those 
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programs,  they  have  not  remedied  and  will  not  remedy  the 
major  areas  of  identified  discrimination. 

*  Based  on  evidence  gathered  by  the  Commission  and  its 
staff,  the  Commission  concludes  that  the  existing  goals, 
placing  10%  of  construction  contracts  and  5%  of  contracts 
for  supplies  and  equipment  with  MBEs,  are  appropriate  under 
the  Supreme  Court's  constitutional  analysis,  but  a  full 
statistical  analysis,  not  contemplated  as  part  of  this 
report,  must  be  effected  to  ensure  a  full  and  detailed 
record  of  the  need  for  race  and  gender-conscious  goals. 

*  As  evidenced  by  the  number  of  state  and  federal  court 
decisions  and  consent  decrees  made  part  of  the  record, 
minorities  have  historically  been  the  subject  of  segregated 
education  and  housing  and  have  experienced  significant 
barriers  to  full  employment  opportunities. 

*  In  reviewing  historic  discrimination,  it  is  evident  that 
racial  and  ethnic  segregated  housing  patterns  and  discrimi- 
natory employment  practices  have  produced  isolated  minority 
communities  with  limited  access  to  financial  capital  and 
business  opportunities. 

*  One  consequence  of  discrimination  is  evident  in  the 
limited  number  of  minority  businesses  that  exist  in  the 
Commonwealth  in  1990.   Barriers  to  business  ownership  have 
been  erected  over  the  years,  and  time  and  focused  efforts 
will  be  required  to  fully  dismantle  the  identified  barriers. 

*  Executive  Order  No.  237  was  issued  to  remedy  discri- 
mination which  occurred  in  the  past  and  which  continues  to 
plague  African-Americans,  women,  Hispanics,  Asian-Americans, 
Native  Americans  and  Cape  Verdean-Americans . 

*  Based  upon  testimony  describing  the  utilization  of 
M/WBEs,  the  experience  gained  from  recently  completed  large 
construction  projects,  and  upon  utilization  statistics 
gathered  by  consultants  for  the  Massachusetts  Water 
Resources  Authority,  it  appears  that  qualified  available 
M/WBEs  may  be  receiving  significantly  fewer  dollars  in  state 
contracts  than  would  be  expected,  given  their  representation 
in  the  pool  of  potential  contractors  with  the  state. 

*  A  typical  path  to  ownership  of  a  contracting  company  in 
one  of  the  construction  trade  fields  is  through  a  union 
apprenticeship  program  followed  by  union  labor  for  an 
established  company.   Although  it  can  be  argued  that  the 
issues  of  union  hiring  and  advancement  are  not  directly 
related  to  the  Commission's  inquiry,  the  Commission  finds 
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that  the  removal  of  such  barriers  will  result  in  long-term 
increases  in  the  number  of  construction  M/WBEs  in  the 
Commonwealth . 

*  Discrimination  in  public  and  private  contracting  affects 
M/WBEs  in  their  ability  to  obtain  several  types  of 
contracts,  including  construction,  professional  and  design 
services,  and  procurement  of  goods,  equipment  and  services. 

*  Discrimination  in  financing  exists  and  severely  limits 
the  ability  of  M/WBEs  to  obtain  loans.   In  addition, 
evidence  suggests  that  redlining  is  still  practiced  in  the 
Commonwealth . 

*  Obtaining  bonding  is  a  substantial  barrier  for  M/WBEs; 
bonding  discrimination  has  a  disparate  impact  on  minority 
businesses. 

*  Discrimination  by  customers  and  suppliers  has  an  adverse 
effect  on  M/WBEs. 

*  Minorities  and  women  are  excluded  from  the  "old  boy 
network"  and  thus  are  deprived  of  important  business,  as 
well  as  access  to  information  and  opportunities. 

*  M/WBEs  are  frequently  denied  opportunities  to  bid  on 
contracts  in  the  private  sector  that  do  not  have  goals  for 
M/WBE  participation.   Although  they  have  more  opportunities 
in  the  public  sector  due  to  state  affirmative  action 
programs,  they  believe  that  they  are  often  denied  contracts 
from  state  agencies,  cities  and  towns. 

*  M/WBEs  believe  that  they  often  receive  shorter  notice  of 
bids  than  their  majority  counterparts. 

*  Discrimination  by  suppliers  limits  the  ability  of  M/WBEs 
to  obtain  reasonable  credit  terms  and  prices  for  materials. 

*  M/WBEs  are  subject  to  double  standards,  and  occasionally 
harassed  on  the  job.   Racist  and  sexist  slurs  are  quite 
common.   Women,  in  particular,  must  withstand  frequent 
harassment,  often  of  an  explicitly  sexual  nature. 

*  Minorities  and  women  have  limited  access  to  construction 
trade  unions  and  union  apprenticeship  training  programs.   Of 
those  minorities  and  women  who  have  gained  entry,  many  have 
done  so  only  because  of  affirmative  action  requirements  and 
pressure  from  affirmative  action  staff. 
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*  Union  discrimination  is  an  historical  problem  which  has 
not  been  resolved.   M/WBEs  have  documented  incidents  of 
harassment,  intimidation,  and  threats  by  union  members. 

*  Since  1970,  the  Commonwealth  has  initiated  a  number  of 
affirmative  action  programs  in  an  attempt  to  eliminate 
barriers  to  minority  and  women  participation  in  the 
Commonwealth's  construction  industry,  but  the  programs  have 
not  eliminated  the  barriers  to  full  minority  and  women 
participation. 

*  The  present  Executive  Order  No.  2  37  includes  Asian- 
Americans  as  a  protected  group.   Although  the  Commission 
finds  that  there  is  a  history  of  discrimination  and- 
geographic  isolation  of  Asian-Americans  as  a  group  in  the 
Commonwealth,  Asian-Americans  provided  minimal  anecdotal 
evidence  of  discrimination  at  the  public  hearings.   The 
Commission  is  cognizant  of  the  historic  distrust  the  Asian 
community  has  in  governmental  institutions  and  the  resulting 
unwillingness  of  its  members  to  come  forward  and  document 
their  contemporary  experiences  of  discrimination. 

Based  on  the  reports  and  findings,  the  Commission  recommends 

specific  measures  to  remedy  the  effects  of  past  and  present 

discrimination  against  minority  and  women-owned  businesses  in  the 

Commonwealth.   The  Commission  recommends  that  the  Commonwealth: 


*  Maintain  the  affirmative  action  program  in  procurement, 
and  in  particular,  maintain  the  existing  10%  and  5%  goals 
for  MBE  participation  in  construction  and  goods  and  services 
contracts  and  revise  Executive  Order  No.  2  37  to  specify  the 
minority  groups  to  be  protected. 

*  Undertake  a  state-wide  disparity  study  to  analyze  more 
fully  the  problem  of  underutilization  of  M/WBEs  and  to 
determine  specifically  how  the  percentage  of  participation 
by  M/WBEs  in  state  contracts  for  supplies,  equipment, 
services  and  construction  differs  from  the  percentage  of 
M/WBEs  available  and  qualified  to  accept  such  contracts. 

*  Revise  Executive  Order  No.  237  to  include  specific  goals 
for  WBE  participation.   The  Commission  believes  that  goals 
for  WBEs  are  appropriate,  given  discriminatory  patterns 
described  at  the  public  hearings. 
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*  Continue  the  inclusion  of  Asian-Americans  as  a  protected 
group  under  the  Commonwealth's  M/WBE  policy  for  six  months, 
until  June  30,  1991.  During  the  six  month  period,  additional 
testimony  concerning  past  and/or  present  discrimination 
against  Asian-Americans  in  public  and  private  contracting 
should  be  collected  or  the  Commission  will  have  to  consider 
recommending  that  the  Commonwealth  eliminate  Asians  as  a 
protected  category. 

*  Require  prime  contractors  to  demonstrate,  prior  to  award 
of  a  contract,  evidence  of  their  attempts  to  obtain  bids 
from  MBEs. 

*  Require  each  contracting  agency  or  authority  to  publish  a 
list  of  qualified,  existing  M/WBEs  to  be  published  with  bid 
specifications . 

*  Standardize,  to  the  extent  possible,  M/WBE  programs  in 
the  Commonwealth. 

*  Amend  Chapter  7,  Section  4 ON  of  the  general  laws  to 
reflect  uniformity  with  the  Commonwealth's  M/WBE  policy,  as 
mandated  by  the  revised  Executive  Order  No.  2  37. 

*  Increase  monitoring  of  compliance  with  M/WBE  goals  and 
commit  the  necessary  resources  and  staff  to  ensure  the 
effectiveness  of  such  enforcement. 

*  Establish  a  state-wide  waiver  system  for  majority 
contracting  firms  which  are  unable  to  locate  sufficient 
M/WBE  capacity  to  satisfy  the  affirmative  action  goals. 

*  Streamline  and  modify  SOMWBA's  certification  process. 

*  Amend  Chapter  151B  of  the  general  laws  to  provide  for 
jurisdiction  to  investigate  and  to  remedy  alleged 
discriminatory  practices  by  contractors  and  sub-contractors. 

*  Establish  a  central  data  bank  and  a  coordinating 
committee  to  review  contract  activity  in  the  implementation 
of  the  M/WBE  policy. 

*  Consider  methods,  such  as  compulsory  arbitration,  to 
ensure  that  all  subcontractors  are  promptly  paid. 

*  Establish  a  policy  to  prohibit  prime  contractors  who 
fraudulently  represent  M/WBE  participation  in  their 
contracts  from  further  participation  in  state  contracts  for 
a  period. of  five  years. 
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*  Consider  establishing  a  centralized  credit  rating  system 
which  would  award  credit  points  to  majority  prime 
contractors  who  voluntarily  utilize  M/WBEs  in  private  sector 
construction  projects. 

*  Establish  specifically  identified  programs  to  address  the 
barriers  that  M/WBEs  face  in  obtaining  bonding. 

*  Provide  training  for  M/WBEs  and  other  small  businesses  in 
obtaining  favorable  bond  premium  and  credit  rates. 

*  Establish  a  policy  to  ensure  that  trade  unions  do  not 
perpetuate  present  discriminatory  barriers  to  minorities  and 
women  entering  the  trades,  including  reporting  mechanisms 
and  procedures  to  monitor  both  M/WBE  access  to  union 
apprenticeship  training  programs  and  the  referral  practices 
of  union  halls. 

*  Consider  the  adoption  of  graduation  standards  specific  to 
each  category  of  business  to  provide  incentives  for  mature 
M/WBEs  to  compete  in  the  open  market.  Although  the  Supreme 
Court  encourages  such  programs,  the  Commission,  based  upon 
review  of  the  public  hearing  testimony,  does  not  find  that 
they  should  be  adopted  at  this  time. 

*  Establish  a  financial  program  with  the  banking  industry 
for  M/WBEs  to  identify  banks  that  lend  to  M/WBEs  and  provide 
for  a  link  deposit  program  that  would  encourage  state 
agencies,  authorities,  and  all  state  constitutional  offices 
to  act  affirmatively  in  banking  services. 

*  Review  M/WBE  programs  every  five  years  to  ensure  that 
they  are  statistically  updated  and  dismantled  upon 
accomplishing  their  goals. 
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II.  LEGAL  BACKGROUND 


In  City  of  Richmond  v.  J. A.  Croson2  the  United  States 
Supreme  Court  issued  its  first  review  of  state  and  local 
governmental  efforts  aimed  at  remedying  the  present  effects  of 
past  discrimination  in  public  contracting  through  race  conscious 
classifications  in  a  local  law.   This  decision  represents  one  of 
the  most  recent  in  a  line  of  cases  dealing  with  race  and  the 
distribution  of  public  dollars  and  benefits,  by  way  of 
affirmative  action  plans  intended  to  assist  those  disadvantaged 
because  of  their  status  as  racial  minorities.   Though  the  Croson 
decision  was  the  first  time  a  majority  of  the  Court's  justices 
agreed  that  any  such  governmental  actions  must  be  strictly 
scrutinized,  at  least  six  of  the  Court's  members  also  believed 
that  race-conscious  action  by  state  or  local  governmental  bodies 
was  permissible.   Where  discrimination  against  minorities  and 
women  is  adequately  shown,  state  and  local  governments  may 
develop  a  narrowly  tailored  affirmative  action  plan  to  eradicate 
the  discrimination,  so  long  as  they  cautiously  avoid  undue 
burdens  to  others. 

In  1983  the  Richmond  City  Council  adopted  an  ordinance 
referred  to  as  the  Minority  Business  Utilization  Plan  (Plan) 
which  required  non-minority  prime  contractors  awarded  public 
construction  contracts  by  the  city  to  subcontract  at  least  3  0%  of 


2488  U.S.  469  (1989) 
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the  dollar  value  of  each  contract  to  Minority  Business 
Enterprises  (MBEs) .   An  MBE  was  defined  as  a  business  at  least 
51%  owned  or  controlled  by  African-Americans,  Hispanics,  Asians, 
Native  Americans,  Eskimos  or  Aleut  citizens.   The  city's  plan  did 
not  have  provisions  for  Women  Business  Enterprises  (WBEs) .   The 
Plan  provided  for  waivers  to  be  given  to  majority  prime 
contractors  should  they  be  unable  to  locate  available  and  willing 
MBE  participants,  but  only  in  exceptional  circumstances. 

The  City  Council  heard  little  public  testimony,  with  only 
seven  witnesses  testifying  before  the  adoption  of  the  Plan.   In 
support  of  the  need  for  the  Plan,  the  Council  considered  a  study 
which  found  that  less  than  1%  of  all  prime  construction 
contracting  in  the  city  went  to  MBEs,  even  though  African- 
Americans  comprised  50%  of  the  city's  population.   Further,  the 
council  was  told  that  the  local  construction  contractors ' 
associations  had  almost  no  minority  members.   Aside  from  a  few 
conclusory  statements  from  proponents  of  the  Plan,  that  racial 
discrimination  was  a  significant  barrier  to  minority 
participation  in  the  industry,  no  indication  as  to  the  specific 
problems  MBEs  faced  in  Richmond  was  introduced.   There  was  a 
complete  absence  of  anecdotal  evidence  of  discrimination  in  the 
city's  construction  industry. 

In  Croson  the  Court  considered  a  Fourteenth  Amendment  Equal 
Protection  Clause  claim  brought  by  a  non-minority  prime 
contractor  who  had  obtained  a  city  construction  contract.   After 
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unsuccessfully  attempting  to  subcontract  with  a  MBE  and  being 
denied  a  waiver  by  the  city,  the  contractor  lost  the  contract. 
The  majority  contractor  complained  of  unfair  preferences  being 
given  to  minorities  because  of  the  Plan. 

In  an  opinion  for  the  Court,  Justice  O'Connor  applied  a 
"strict  scrutiny"  standard  of  review  and  invalidated  the  Plan, 
finding  it  a  violation  of  the  equal  protection  clause.   Richmond 
had  failed  to  demonstrate  a  compelling  governmental  interest 
adequate  to  justify  and  authorize  the  use  of  a  race-based 
classification.   Generalized  and  insufficiently  supported 
assertions  of  discrimination  in  the  construction  industry  were 
not  an  adequate  foundation  for  the  Plan.   Without  a  careful 
inquiry  into  the  existence,  cause  and  degree  to  which 
discrimination  continued  in  the  local  construction  industry, 
Richmond  was  not  free  to  use  a  race-based  classification  in  its 
letting  of  public  contracts. 

A  majority  of  the  Court  allowed,  however,  that  state  and 
local  governmental  bodies  "may  take  remedial  action  when  they 
possess  evidence  that  their  own  spending  practices  are 
exacerbating  a  pattern  of  prior  discrimination"  but  only  after 
specifically  identifying  the  public  or  private  discrimination.3 
A  state  or  local  government  whose  inquiry  revealed  that  the 
public  entity  "had  essentially  become  a  'passive  participant'  in 


3Croson,  488  U.S.  at  504. 
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a  system  of  racial  exclusion  practiced  by  elements  of  the  local 
construction  industry"  could  constitutionally  develop  an 
affirmative  action  plan.4  Justice  O'Connor  further  offered  that 
"public  entit[ies],  state  or  federal,  ha[ve]  a  compelling 
interest  in  assuring  that  public  dollars... do  not  serve  to 
finance  the  evil  of  private  prejudice."5 

The  Court  also  held  that  Richmond  did  not  have  a  compelling 
interest  in  remedying  discrimination  in  the  construction  industry 
beyond  its  jurisdiction.   Therefore,  the  wholesale  borrowing  of 
Congressional  findings  regarding  discrimination  in  the 
construction  industry  would  be  improper.   As  Richmond's 
affirmative  action  plan  would  necessarily  be  limited  to  the  city, 
so  must  the  city's  findings  of  discrimination,  and  the  subsequent 
remedy,  be  limited  to  localized  "identified  discrimination." 

In  support  of  the  adoption  of  the  Plan,  Richmond  offered 
five  factual  bases.   The  Court  found  that  none  of  the  bases, 
either  together  or  singly,  were  sufficient  to  justify  the 
affirmative  action  plan.   First,  the  Council  declared  that  the 
purpose  of  the  ordinance  was  "remedial"  or  benign.   This  basis 
was  dismissed  as  "entitled  to  little  or  no  weight,"  since  "simple 


4Id.  at  492  (O'Connor,  J.,  for  the  plurality). 
5Id.  at  492. 
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legislative  assurances  of  good  intention  cannot  suffice"  when 
racial  classifications  are  involved.6 

Second,  the  statements  of  a  councilperson  and  another 
testifying  proponent  of  the  Plan  that  there  had  been  past 
discrimination  in  the  construction  industry,  locally  and  beyond, 
were  rejected  as  "highly  conclusory"  and  as  "generalized 
assertions"  having  "little  probative  value  in  establishing" 
racial  discrimination  in  the  Richmond  construction  industry. 

Third,  the  Court  held  Richmond's  reliance  on  a  study  of  the 
statistical  disparity  between  the  percentage  of  prime  contracts 
awarded  to  minority  businesses  and  Richmond's  minority  population 
as  "misplaced."   Though  gross  statistical  disparities,  when 
shown,  can  be  prima  facie  proof  of  discrimination,  where  a  job 
requires  special  qualifications  or  skills,  "the  relevant 
statistical  pool  for  purposes  of  demonstrating  exclusion  must  be 
the  number  of  minorities  qualified  to  undertake  the  particular 
task."8  Favorably  citing  a  lower  court  opinion,9  the  Court 
criticized  the  city's  lack  of  knowledge  regarding  the  actual 
number  of  MBEs  qualified  to  do  prime  or  subcontracting  work. 


6Id.  at  500  (O'Connor,  J.,  for  the  Court). 

7Id.  at  500. 

8Id.  at  501-502. 

9Ohio  Contractors  Assn.  v.  Keip.  713  F. 2d. 167,  171  (6th  Cir. 
1983)  (relying  on  a  comparison  of  the  percentage  of  MBEs  in  the 
state  and  the  percentage  of  state  contracts  awarded  to  MBEs  in 
upholding  a  set-aside) . 
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Further,  the  Court  noted,  the  city  had  not  provided  evidence  of 
the  percentage  of  total  city  construction  dollars  MBEs  received 
as  subcontractors  on  city  contracts  awarded  to  all  prime 
contractors.10  Therefore,  the  Court  found  it  "...simply 
impossible  to  evaluate  overall  minority  representation  in  the 
city's  construction  expenditures."11 

Fourth,  the  Court  discounted  the  virtual  absence  of 
minorities  in  local  contractors'  associations  and  asserted  that 
minority  and  white  career  choices,  or  societal  discrimination  in 
education  and  economic  opportunities  could  explain  the  low 
numbers.   The  Court  noted  that  the  low  minority  membership  in  the 
associations  could  be  relevant,  but  only  if  the  city  could  show  a 
significant  statistical  disparity  "between  eligible  MBEs  and  MBE 
membership. . .great  enough  [to  produce]  an  inference  of 


The  Court's  opinion  in  this  respect  is  very  "forward"  looking 
and  does  not  fully  take  into  account  the  contribution  of  past 
discrimination  to  the  present  dearth  of  minorities  in  the  local 
construction  industry.  Assuming  that  minorities  are  not 
"disproportionately  attracted  to  industries  other  than 
construction,"  a  gross  statistical  disparity  between  their  numbers 
in  the  general  population  and  the  construction  trades  may  be 
relevant  if  the  cause  of  the  underrepresentation  was  1)  past 
discrimination  in  obtaining  the  education  necessary  to  develop  the 
skills  required  to  enter  a  trade  or  2)  prior  discrimination  in 
contracting  opportunities  to  further  those  skills  and  develop  a 
business.  Statistical  and  anecdotal  evidence  regarding  such  a 
"discouraged  business"  phenomenon  would  lend  some  understanding  to 
the  question  of  the  degree  to  which  MBE  capacity  would  be  higher, 
but  for  discrimination. 

11Croson,  488  U.S.  at  503  (O'Connor,  J.,  for  the  Court). 
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discriminatory  exclusion..."12  If  shown,  the  government's 
interest  in  preventing  public  dollars  from  contributing  to  such  a 
pattern  of  discriminatory  conduct  would  be  compelling  and  would 
justify  a  remedy. 

Finally,  Richmond's  reliance  on  Congressional  findings  of 
national  discrimination  in  the  construction  industry  was 
misplaced  as  it  failed  to  demonstrate,  in  any  specific  manner, 
the  degree  to  which  discrimination  existed  in  the  local 
construction  industry.   Citing  a  federal  set-aside  program,  the 
Court  stated  that  Congress  may  have  recognized  that  the  scope  of 
the  problem  would  have  geographic  variance  and,  therefore, 
included  a  waiver  procedure.   But,  like  Congress,  the  city  of 
Richmond  may  act  remedially  to  prevent  their  "spending  practices 
[from]  exacerbating  a  pattern  of  prior  discrimination"  once  that 
discrimination  has  been  identified  "with  some  specificity."13 

Having  failed  to  adequately  prove  a  compelling  state 
interest  to  justify  the  Plan,  the  Court  examined  the  second  prong 
of  the  strict  scrutiny  analysis  and  found  that  the  city's 
affirmative  action  plan  was  also  insufficiently  narrowly  tailored 
to  achieve  the  remedial  purpose.   The  Court  cited  the 
overinclusiveness  of  racial  groups  in  Richmond's  definition  of 
"minority"  as  evidence  of  a  lack  of  narrow  tailoring  to  fit  local 


12Id.  at  503 
13Id.  at  504 
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circumstances,  noting  that  Richmond's  minority  population  was 
overwhelmingly  African-American.   The  Court  also  stated  that  the 
city  ought  to  have  considered  using  race-neutral  means  for 
increasing  MBE  participation  in  Richmond's  contracting,  in  an 
attempt  to  find  effective  and  less  discriminatory  alternatives  to 
effect  its  remedial  goals. 

Further,  the  Court  held  that  the  3  0%  set-aside  amount  in  the 
Plan  may  have  rested  on  the  assumption  that  minorities  would 
"choose  a  particular  trade  in  lockstep  proportion"  to  their 
percentage  in  the  general  population.14  The  goal  of  the  Plan, 
according  to  the  Court,  appeared  to  be  "outright  racial 
balancing."15   Since  the  city  already  conducted  case-by-case 
reviews  of  bids  and  waivers,  the  Court  offered  that  a  numerical 
quota  might  not  be  necessary.   Without  significant  additional 
costs,  the  city  could  also  individually  consider  whether  or  not 
any  particular  MBE  suffered  from  the  effects  of  past 
discrimination.   If  the  Plan  relied  on  the  numerical  goal  out  of 
"simple  administrative  convenience"  rather  than  investigating 
whether  a  particular  minority  business  required  remedial  relief, 
the  line  drawing  based  on  race  could  not  stand.16 


14Id.  at  507. 


Id.  at  507  (the  Court's  concerns  seem  overstated  as 
Richmond's  "minority"  population  is  actually  slightly  above  one- 
half  of  the  general  population) . 


16Id.  at  508. 
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As  noted  earlier,  Croson  represents  the  first  Supreme  Court 
decision  applying  the  strict  scrutiny  standard  to  a  government 
plan  intended  to  assist  and  benefit  minorities  who  may  have 
suffered  discrimination  in  the  past.   Previously,  the  Court 
failed  to  achieve  agreement  on  the  level  of  scrutiny  to  be 
applied  to  public  affirmative  action  plans,  but  it  was  less 
stringent  than  the  standard  set  forth  in  Croson.   Since  the 
majority  adopted  the  strict  scrutiny  standard,  numerous  state  and 
local  governments'  affirmative  action  programs  have  faced  legal 
challenges.   The  stringency  with  which  lower  courts  have  applied 
Croson.  particularly  with  respect  to  establishing  a  factual  basis 
for  the  adoption  of  a  race-conscious  plan,  appears  to  be  key  in 
the  failure  of  many  affirmative  action  plans  since  Croson  was 
handed  down.17 


17See  e.g. .  Cone  Corp.  v.  Hillsborough  County.  723  F.  Supp.  669 
(M.D.  Fla.  1989)  (25%  set-aside  to  M/WBEs  found  to  lack  factual 
predicate  and  encouraged  studies  to  develop  a  record) ;  Main  Line 
Paving  Co.  v.  Board  of  Education.  725  F.  Supp.  1349  (E.D.  Pa. 
1989)  (school  board  set-asides  of  15%  for  MBEs  and  10%  for  WBEs 
found  unconstitutional  because  of  lack  of  specific  factual 
predicate) ;  Milwaukee  County  Pavers  Assn.  v.  Fiedler.  7  07  F.  Supp. 
1016  (W.D.  Wis.  1989) (set-aside  of  state  and  federal  construction 
dollars  for  "disadvantaged  businesses"  held  to  be,  in  essence,  an 
MBE  preference  and  unconstitutional  with  a  limited  factual 
predicate),  modified.  731  F.  Supp.  1395  (W.D.  Wis.  1990)  (holding 
the  federally  supported  parts  of  the  program  constitutional) ; 
Contractors  Assn.  v.  City  of  Philadelphia.  735  F.  Supp.  1274  (E.D. 
Pa.  1990)  (holding  a  city  ordinance  requiring  15%  of  contract 
volume  to  be  awarded  to  MBEs  unconstitutional  and  describing  the 
city's  burden  of  proof  as  "enormous") ;  American  Subcontractors 
Assn.  v.  Atlanta.  259  Ga.  14,  376  S.E.2d.  662  (1989)  (Georgia 
Supreme  Court  holding  local  35%  M/WBE  construction  contracting  set- 
aside  lacked  sufficient  factual  predicate) . 
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Although  numerous  programs  that  were  in  effect  before  the 
Croson  decision  have  failed  to  pass  muster  under  the  new 
standard,  others  have  survived,  particularly  those  affirmative 
action  plans  which  have  been  modified  or  for  which  a  factual 
predicate  has  been  developed.18 

What  is  clear  in  Croson  is  that  local  governments  must  show 
the  effects  of  discrimination  in  their  jurisdiction  in  order  to 
maintain  an  affirmative  action  program.   Such  findings  are 
"necessary  to  define  the  scope  of  the  injury  and  the  extent  of 
the  remedy  necessary  to  cure  its  effects."19 

In  regard  to  statistical  evidence,  the  Court  suggested  that 
Richmond  could  have  offered  a  comparison  of  the  number  of 
contracts  going  to  qualified  MBEs  and  the  number  of  qualified 
minority  contractors  in  the  jurisdiction.   If  a  significant 
statistical  disparity  existed,  discrimination  could  be  inferred, 
thus  permitting  the  local  government  to  take  remedial  action. 


18Coral  Construction  Co.  v.  Kings  County.  729  F.  Supp.  724 
(W.D.  Wash.  1989)  (a  county  ordinance  enacted  approximately  4 
months  after  Croson  with  a  5%  M/WBE  set-aside  and  a  well-developed 
record)  ;  Metro  Broadcasting,  Inc.  v.  FCC.  58  U.S.L.W.  5053  (June 
27,  1990)  (consolidating  other  FCC  cases  regarding  federal 
broadcast  comparative  licensing  proceedings  and  distress  sale 
policies  giving  preference  to  MBEs;  recognizing  Congress'  role,  the 
preferences  were  held  constitutional  under  a  more  deferential 
intermediate  level  of  scrutiny) . 

19Croson.  488  U.S.  at  510  (O'Connor,  J.,  for  the  plurality). 

20Id.  at  509. 
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Usually,  the  fact  finding  process  of  legislative  bodies  is 
given  some  weight  by  the  judiciary,  but  mere  statements  by  the 
Plan's  proponents  of  past  racial  discrimination  barring  minority 
entry  into  the  construction  industry  did  not  suffice  to  support 
the  Plan.   The  Court  noted  that  it  was  "sheer  speculation"  by  the 
city  that  the  number  of  MBEs  would  be  higher  but  for  past 
discrimination;  however,  the  Court  did  not  dismiss  the  use  of 
statistical  evidence  to  prove  that  the  number  of  MBEs  had  been 
kept  artificially  low  by  racial  discrimination.21   Such  proof 
ought  to  be  considered  when  tailoring  an  appropriate  remedy. 

In  conformity  with  many  of  the  affirmative  action  plans 
struck  down  by  lower  courts,  the  Richmond  Plan  was  not  developed 
pursuant  to  a  record  of  anecdotal  evidence  of  discrimination  in 
the  local  construction  industry.   Testimony  from  those  who  had 
been  discriminated  against  by  the  city's  contracting  procedures 
or  by  non-minorities  in  the  local  industry  was  absent.   Evidence 
of  past  discrimination  from  those  likely  to  benefit  from  the 
plan,  including  MBEs  disadvantaged  by  a  lack  of  contracting 
experience  due  to  discrimination,  should  be  a  part  of  the  record 
when  adopting  an  affirmative  action  remedy. 

Where  the  factors  limiting  minority  participation  in  the 
construction  industry  appear  to  be  race-neutral,  alternatives  to 


21Id.  at  499  (O'Connor,  J.,  for  the  Court). 
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a  race-based  remedy  ought  to  be  considered.    But  should 
evidence  prove  that  such  factors  disproportionately  affect  MBEs, 
they  may  be  used  to  justify  a  race-based  remedy.23 

The  Court  stated  that  affirmative  action  plans  must  be 
narrowly  tailored  to  remedy  identified  and  specific 
discrimination  discovered  by  statistical  and  anecdotal  evidence. 
The  racial  or  ethnic  groups  included  in  the  affirmative  action 
plan  must  be  those  actually  identified  as  suffering  from  past  or 
present  discrimination  in  the  locality.24  Once  a  plan  is  in 
place,  it  should  be  reassessed  with  frequency  as  to  the  need  for 
continuing  remedial  action.   The  remedy  should  be  considered  a 
temporary  measure  to  rectify  identified  discrimination,  lasting 
only  so  long  as  necessary  to  achieve  the  legitimate  governmental 
interest  in  seeing  race,  ethnicity  or  gender  discrimination 
eliminated  as  barriers  to  economic  participation. 

Any  burdens  that  non-minorities  might  bear  with  the 
institution  of  an  affirmative  action  plan  can  be  limited  by 
carefully  tailoring  the  program.26  The  goals  in  an  affirmative 


Id.  at  507  (citing  United  States  v.  Paradise,  480  U.S.  149, 
171  (1987)  ("In  determining  whether  race-conscious  remedies  are 
appropriate,  we  look  to  several  factors,  including  the  efficacy  of 
alternative  remedies") ) . 

23Croson.  488  U.S.  at  507  (O'Connor,  J.,  for  the  Court). 

24Id.  at  504-506. 

25Id.  at  509-511  (O'Connor,  J.,  for  the  plurality). 

26See,  e.g. ,  Fullilove  v.  Klutznick.  448  U.S.  448,  484  (1980). 
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action  plan  must  relate  to  the  availability  of  minorities  willing 
and  able  to  perform  city  contracts.   Waivers  and  individualized 
consideration  of  available  MBEs  for  any  particular  contract  allow 
an  affirmative  action  plan  to  be  responsive  to  local  conditions 
and  limit  the  imposition  of  the  plan's  requirements  on  a 
contractor  when  the  burden  becomes  too  great.   Every  attempt  must 
be  made  to  extend  the  plan's  benefits  to  those  individual  MBEs 
that  have  suffered  because  of  prior  discrimination  by  the  city  or 
its  contractors. 

According  to  Justice  O'Connor,  the  least  burdensome  remedy 
which  can  effectively  achieve  legitimate  governmental  goals  ought 
to  be  adopted.    Should  race-neutral  measures  be  considered  and 
found  to  be  inadequate  to  redress  the  identified  discrimination, 
then  the  Court's  decision  in  Croson  will  not  "preclude  a  state  or 
local  entity  from  taking  action  to  rectify  the  effects  of 
identified  discrimination  in  its  jurisdiction."28 

Although  the  Court  in  Croson  had  no  occasion  to  address 
affirmative  action  programs  designed  to  redress  gender 
discrimination,  lower  courts  have  considered  the  issue  and  have 
often  upheld  WBE  preferences,  even  while  striking  MBE  preferences 


27Croson,   488   U.S.   at   509-510   (O'Connor,   J.,   for   the 


plurality) . 

28 


Id.  at  509. 
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in  the  same  plan.29  Unlike  racial  classifications,  gender 

i 

classifications  are  not  subject  to  strict  scrutiny,  either  when 
they  discriminate  against  or  when  they  benefit  individuals  on  the 
basis  of  sex.   Instead,  gender  classifications  are  examined  by  a 
more  deferential  and  less  rigorous. "intermediate  scrutiny." 
The  standard  requires  that  governmental  bodies  act  on  important 
governmental  interests  and  choose  means  that  substantially  relate 
to  the  achievement  of  the  identified  interests. 


29See ,  e.g. ,  Associated  General  Contractors  v.  City  and  County 
of  San  Francisco.  813  F.2d  922  (9th  Cir.  1987)  (upholding  WBE 
preference  from  a  facial  attack);  see  also  nn.  16  and  17,  ante. 
Coral  Construction.  729  F.Supp.  734  and  Main  Line,  725  F.Supp. 
1349,  1362. 

See,  e.g. .  Mississippi  University  for  Women  v.  Hogan,  458 
U.S.  708  (1982)  and  Craig  v.  Boren.  429  U.S.  190  (1976) . 
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III.  CONTEMPORARY  EVIDENCE  OF  DISCRIMINATION  IN  MASSACHUSETTS 
A.    DESCRIPTION  OF  HEARINGS 

In  order  to  determine  if  past  and/or  current  race  and  gender 
discrimination  has  limited  and  continues  to  limit  the  ability  of 
minorities  and  women  to  compete  effectively  for  public  and 
private  contracts  in  Massachusetts,  the  Massachusetts  Commission 
Against  Discrimination,  on  behalf  of  the  Commonwealth  of 
Massachusetts  and  its  agencies  and  authorities,  held  a  series  of 
public  hearings  in  cities  throughout  the  state. 

Six  hearings  were  held  between  August  22  and  September  26, 
1990,  in  Boston,  Worcester,  Framingham,  Roxbury,  Springfield  and 
New  Bedford.   Legal  notice  of  the  hearings  was  published  in 
dozens  of  newspapers  throughout  the  state.   In  addition  to  the 
legal  notice,  MCAD  staff  solicited  testimony  from  a  number  of 
interested  parties,  including  certified  MBEs  and  WBEs,  majority 
construction  firms,  union  locals,  public  officials  and  trade 
associations . 

In  40  hours  of  hearings,  a  total  of  ninety-eight  individual 
witnesses  testified  on  a  range  of  contracting  and  procurement 
practices  in  both  the  private  and  public  sectors.   They  also 
testified  about  the  impact  of  race  and  gender  discrimination  on 
the  formation  and  growth  of  women  and  minority-owned  businesses 
and  on  their  contracting  opportunities  with  public  agencies. 
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A  transcript  of  the  hearings  was  recorded  by  an  official 
stenographer.   Thirty-six  additional  witnesses  submitted  written 
statements  and  other  documentation  to  support  their  testimony. 
Five  witnesses  were  interviewed  by  the  Commission's  Special 
Counsel  for  the  hearings.   Interested  parties  who  were  unable  to 
attend  one  of  the  public  hearings  were  allowed  to  submit  written 
testimony  until  October  24,  1990.   These  documents  were  submitted 
to  the  official  stenographer  and  marked  as  exhibits  #1  -  #174. 
Instead  of  including  a  bibliography  with  the  report  and  findings, 
the  Commission  has  entered  into  the  record  as  exhibits  all 
resource  documents  that  have  been  cited  in  the  report. 
Therefore,  any  agency  or  authority  intending  to  use  the  report 
for  subsequent  analyses  will  have  easy  access  to  all  supporting 
documentation . 

The  record  was  formally  closed  on  October  27,  1990. 

B.    DISCRIMINATORY  PATTERNS  CITED 

1.    Barriers  in  Financing 

Many  minority  business  owners  testified  that  they  are 
unable  to  obtain  adequate  financing.   Clearly,  lack  of 
financing  is  a  serious  problem  for  all  small  businesses, 
minority  and  majority.   Bank  lending  practices  are 
conservative  and  loans  to  small  businesses  can  be  considered 
risky,  especially  when  economic  conditions  are  poor. 
However,  MCAD's  public  hearings  generated  a  substantial 
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amount  of  evidence  that  discrimination  in  financing  exists 
and  severely  limits  M/WBEs  ability  to  obtain  loans. 
Specifically,  M/WBEs  report  that  their  requests  for  loans 
are  subject  to  excessive  terms  and  conditions  which  are  not 
required  of  similarly  situated  white,  male-owned  firms. 
Testimony  concerning  this  issue  was  consistent  throughout 
the  state. 

a.  Lending  Practices 

*  According  to  a  New  Bedford  attorney  who  represents 
both  minority  and  majority  clients,  most  banks  have 
more  stringent  standards  for  granting  loans  to  MBEs 
than  they  do  for  granting  loans  to  majority  firms. 
In  fact,  the  banks  he  deals  with  on  a  continuous 
basis  rarely  require  his  majority  clients  to  use 
their  homes  and  personal  assets  as  collateral, 
although  such  requirements  are  standard  practice  with 
MBEs.  (New  Bedford,  p.  32  6) 31 

Minority  and  women  business  owners  complain  that  bank 
requirements  for  collateral  are  excessively  burdensome  and 
more  stringent  than  those  imposed  on  firms  owned  by  white 
males.   Most  M/WBEs  are  asked  to  mortgage  their  homes  as 
well  as  their  business  assets. 


Testimony  by  individual  witnesses  often  covered  several 
different  subject  areas;  therefore,  many  witnesses  are  quoted. 
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*  An  African-American  highway  paving  and  draining 
contractor  was  forced  to  use  his  home  as  collateral 
in  order  to  receive  a  $1,500  loan  to  buy  a  truck. 
(Springfield,  p.  188) 

*  A  Native  American  contractor  was  told  he  would  have 
to  mortgage  his  house  to  obtain  a  credit  line.   The 
contractor,  who  specializes  in  roofing  and  sheet 
metal,  applied  for  a  credit  account  at  the  New 
Bedford  Institute  for  Savings,  where  he  had  been  a 
reliable  customer  for  several  years.   He  maintains 
that  "the  only  reason  for  such  treatment  is 
discrimination."  (Exhibit  #74) 

*  A  female  trucking  contractor  from  western 
Massachusetts  testified  that  she  is  usually  forced  to 
mortgage  all  of  her  personal  and  company  assets  in 
order  to  obtain  loans.   Her  company,  which  grossed 
over  three  million  dollars  in  1988,  is  capable  of 
transporting  subway  cars  from  New  York  City  to  San 
Diego.   Nonetheless,  her  bank  representative  checks 
with  her  on  a  regular  basis.   She  believes  that 
lending  institutions  would  treat  her  differently  if 
she  were  male.  (Springfield,  pp.  97-98) 
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*  The  Hispanic  female  owner  of  a  carpentry  company  was 
denied  loans  at  the  bank  she  had  been  going,  to  for 
ten  years.   Even  when  backed  by  a  fully  guaranteed 
SBA  contract,  her  bank  still  refused  to  grant  her  a 
loan.  (Worcester,  p.  61) 

*  A  representative  of  a  large  majority  construction 
firm  conceded  that  M/WBEs  sometimes  have  more  trouble 
obtaining  financing  than  majority  firms.   He  stated 
that  a  small  majority  firm  might  be  able  to  get  a 
line  of  credit  more  readily  than  a  similarly  situated 
small  minority  contractor.  (Exhibit  #164) 

*  A  Cape  Verdean  witness  who  is  a  partner  in  an  MBE 
marine  transport  firm  testified  that  he  recently  lost 
a  contract  because  he  could  not  obtain  financing  to 
lease  a  tugboat.   "I  was  referred  to  the  bank  by  a 
white  contractor  who  was  astounded  that  with  the  type 
of  contract,  with  those  type  of  numbers,  that  I 
couldn't  get  a  bank  to  support  the  contract  unless  I 
could  get  the  SBA  to  guarantee  it.   He  said  that  he 
had  done  that  many  times  himself,"  when  he  was 
starting  his  own  business.  (New  Bedford,  pp.  204-205) 

*  A  former  university  professor  with  several  advanced 
degrees  described  her  efforts  to  obtain  financing  to 
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start  an  environmental  analysis  and  consulting  firm 
in  1984.   Her  business  plan  was  rejected  by  three 
Worcester  area  banks,  despite  her  impressive 
credentials.   However,  when  her  husband,  who  had  the 
same  capital,  approached  the  same  banks  with  the  same 
business  plan,  he  was  offered  loans  at  all  three 
institutions.  (Worcester,  p.  160) 

*  The  female  owner  of  a  heavy  construction  company 
faced  sex-based  financing  discrimination  after  the 
death  of  her  husband.   Their  company  had  been 
operated  as  a  family  business  since  1904  and  was 
jointly  owned.   When  her  husband  died,  the  bank 
refused  to  do  business  with  her.   When  she  asked, 
"It's  because  the  man  is  gone,  right?"  she  received 
no  response.   She,  too,  had  to  search  for  financing 
from  other  banks.  (Framingham,  pp.  122-128) 

*  According  to  the  state's  Commissioner  of  Indian 
Affairs,  a  former  construction  contractor  himself, 
Native  Americans  have  particular  difficulty  obtaining 
loans  from  banks.   Years  ago,  at  a  time  when  he  was 
one  of  a  handful  of  minority  business  owners  on  Cape 
Cod,  he  applied  for  a  loan  at  his  bank.   When  a  bank 
officer  denied  his  application,  telling  him  that  they 
only  offered  loans  to  certain  local  merchants,  he 
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threatened  to  withdraw  his  entire  savings  of  $140,000 
from  the  bank.   Intimidated  by  his  threat  and 
surprised  to  find  that  the  Native  American  contractor 
had  a  substantial  amount  of  money  in  his  savings 
account,  the  bank  officer  eventually  approved  the 
loan.   Although  he  was  able  to  obtain  a  small  loan  at 
the  local  bank,  the  Native  American  contractor  was 
consistently  forced  to  go  to  banks  outside 
Massachusetts  to  borrow  large  sums  of  money. 
(Worcester,  pp.  11-14  and  p.  39) 

Minority  business  leaders  and  M/WBEs  reported  that  many 
bank  officials  in  the  state  are  not  familiar  with  any 
minority  communities,  the  assets  that  minority  firms  bring 
to  the  broader  community  or  the  special  financing  needs  of 
minority  firms. 

*  The  African-American  president  of  the  Boston  Bank  of 
Commerce  (BBOC)  testified  that  many  of  his  white 
colleagues  have  little  knowledge  of  local  minority 
communities  and  make  little  effort  to  lend  to 
businesses  in  those  areas.   As  a  result,  lending 
decisions,  judgmental  by  nature,  are  often  based  on 
negative  or  discriminatory  attitudes  toward  minority 
communities.  (Boston,  pp.  20-22) 
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Because  bankers  are  not  familiar  with  minority 
neighborhoods,  minority  businesses  are  at  a  disadvantage 
because  most  of  them  accumulate  collateral,  such  as  homes 
and  office  buildings,  within  the  minority  community. 
Bankers  and  appraisers  were  described  as  often  undervaluing 
minority  real  estate,  based  upon  negative  perceptions  of  the 
area  and  the  potential  resale  value  of  the  property,  thereby 
reducing  its  value  as  collateral.   Moreover,  financing 
institutions  were  described  as  putting  extraordinary  weight 
in  their  consideration  of  the  fact  that  significant 
quantities  of  subsidized  housing  exist  in  minority 
communities.   Subsidized  housing  depresses  the  overall  value 
of  real  estate  in  the  surrounding  areas  and  reduces  the 
value  of  MBE  collateral.  (Boston,  pp.  254-255;  Roxbury, 
p. 3 4;  New  Bedford,  p.  326) 

*  During  his  tenure,  the  African-American  president  of 
the  BBOC  has  worked  to  make  successful  loans  in  the 
minority  community.   Presently,  60%  of  BBOC's  loans 
are  made  within  the  Roxbury-Dorchester-Mattapan  area. 
In  fact,  when  he  first  entered  the  banking 
profession,  he  was  hired  by  a  white  bank  executive 
because  of  his  ability  to  make  loans  in  the  minority 
community.   At  that  time,  the  future  bank  president 
filled  a  void  at  the  bank:   no  other  employees  were 
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capable  of  performing  such  work.  (Boston,  pp.  2  0-21 
and  p.  32) 

*  The  executive  director  of  the  largest  non-profit 

Hispanic  service  organization  in  Massachusetts  stated 

that  local  financial  institutions  have  ignored  the 

needs  of  the  Hispanic  community.   Based  on  a 

significant  amount  of  experience  in  human  service  and 

Hispanic  advocacy,  he  testified  that  Boston  banks 

have  little  commitment  to  reinvesting  in  minority 

areas  and,  thus,  do  not  provide  adequate  assistance 

to  minority  businesses  and  homeowners  seeking  loans. 

He  also  stated  that  there  is  only  one  bank  located  in 

the  Dudley  Square  area  of  Roxbury,  where  many 

Hispanics  live,  and  that  he  knows  of  no  Hispanics  who 

work  as  loan  officers  or  tellers  at  local  banks.   As 

an  example  of  a  bank's  insensitivity  toward  its 

Hispanic  clients,  he  described  the  experience  of  an 

Hispanic  restaurant  owner  who,  after  eighteen  years 

in  business  in  the  Dudley  Square  area,  sought 

financing  for  renovations: 

Upon  going  to  a  bank,  he  found  no  one  present  who 
could  communicate  in  Spanish  and  his  English  was 
limited.   The  bank  thought  he  was  crazy;  he  grew 
frustrated,  gave  up  and  walked  out  in  anger  and 
utter  disgust.   He  is  now  out  of  business,  even 
though  he  was  obviously  a  competent  businessmen. 
(Exhibit  #35A) 
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According  to  the  non-profit  director,  this  incident 
is  an  example  of  how  "  [institutions  are  not  friendly 
to  Hispanic  clients  due  to  lack  of  understanding  of 
culture  or  the  degree  to  which  there  is  a  potential 
for  business  in  the  Hispanic  community."  (Exhibit 
#35A) 

*  An  African-American  M/WBE  credit  consultant  reported 
that  bankers  are  unfamiliar  with  minority 
neighborhoods.   She  recently  conducted  a  mock  lending 
experiment  called  "Homebuyer's  Decision"  with  a  group 
of  bankers  and  underwriters  from  suburban  Boston. 
Each  participant  was  asked  to  consider  a  minority 
loan  request.   Half  rejected  the  application, 
claiming  that  they  were  not  familiar  with  the 
location  of  the  property,  whereupon  the  WBE 
consultant  drove  them  through  Roxbury,  Dorchester  and 
Mattapan.   Many  of  the  participants  were  surprised  to 
find  that  the  area  was  much  more  attractive  than  they 
believed  it  to  be.  (New  Bedford,  p.  143) 

Although  the  BBOC  is  known  as  an  institution  that  is 
friendly  to  minorities,  few  other  Boston  area  banks  were 
characterized  in  similar  terms  at  the  MCAD  hearings. 
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*  The  director  of  the  New  England  Minority  Purchasing 
Council  (NEMPC)  described  difficulties  that  their 
members  have  experienced  with  local  banks.   NEMPC 
found  that  a  number  of  Boston  area  banks  were 
reluctant  to  participate  in  a  special  program 
enabling  minority  businesses  to  borrow  up  to  $2  50,000 
against  a  contract  and  be  75%  guaranteed  by  a  local 
lending  bank.   The  director  of  NEMPC  met,  over  a  year 
ago,  with  representatives  of  six  area  banks  and  asked 
them  to  participate  as  lending  institutions.   To 
date,  none  of  the  banks  have  completed  the  forms  for 
participation.  (Boston,  pp.  273-274) 

*  To  one  MBE,  disparate  lending  patterns  indicate  a 
systematic  exclusion  of  development  loans  to  minority 
areas.   As  an  African-American  contractor  and 
developer,  he  believes  that  his  Springfield 
neighborhood  is  being  deprived  of  loans.   As 
president  of  the  Weave  Community  Development 
Corporation  (CDC) ,  this  African-American  entrepreneur 
has  led  an  effort  to  develop  a  professional  building 
in  the  city's  predominantly  African-American 
neighborhood.   The  Weave  CDC,  a  group  of  17  families, 
raised  $200,000  for  the  project  and  selected  his  firm 
as  the  developer;  however,  he  encountered  difficulty 
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when  he  tried  to  obtain  financing  for  the  project. 
Many  banks  were  uninterested.   The  Bank  of  New 
England  (BNE)  required  the  building  be  70%  pre- 
leased.   The  Springfield  Institution  for  Savings, 
which  he  contacted  after  BNE's  failure,  insisted  that 
the  development  have  a  "better  anchor  tenant."   As 
anchor  tenants,  the  CDC  had  proposed  two  recently- 
merged  women-owned  businesses  which  had  been  in 
business  for  a  total  of  32  years  and  had  $75,000  in 
cash  and  equipment  to  offer  as  capital.   The  bank 
insisted  that  this  women-owned  firm  did  not 
constitute  an  appropriate  tenant  and  would  not 
respond  when  the  MBE  asked  for  an  explanation  of  its 
lending  and  selection  criteria.  (Springfield  pp.  210- 
213) 

The  unwillingness  of  private  banks  to  sponsor 
developments  in  minority  communities  is  not  unique  to  the 
Springfield  area. 

*  A  number  of  years  ago,  the  BBOC  was  part  of  a  team 
chosen  to  develop  the  new  headquarters  for  the 
Massachusetts  Water  Resources  Authority  at  a  site  in 
Roxbury.   The  MWRA  headquarters  would  have  been  the 
first  state  office  building  located  in  Roxbury,  as 
well  as  the  first  built  by  a  minority  development 
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team.   However,  the  Massachusetts  legislature 
intervened  to  exclude  the  Roxbury  site  from 
consideration.   According  the  BBOC's  president,  the 
unprecedented  intervention  occurred  because 
legislators  believed  that  there  would  be  higher  costs 
for  a  project  sited  in  the  African-American  community 
due  to  the  presence  of  minority  workers  and  the 
perceived  need  for  additional  security  personnel  and 
insurance  coverage.   Moreover,  some  legislators  were 
concerned  that  their  friends  and  relatives  would  have 
to  work  in  Roxbury  every  day.  (Roxbury,  pp.  27-28  and 
p.  31) 

b.  Redlining 

*  The  president  of  the  BBOC  stated  that  redlining  is 
still  practiced  in  the  Boston  area.   Recently,  a 
local  bank  proposed  to  purchase  a  portion  of  BBOC's 
mortgages  in  order  to  improve  its  Community 
Reinvestment  Act  rating.   BBOC  offered  a  $3,000,000 
package  of  loans;  of  that  amount,  the  bank  was 
willing  to  purchase  only  $1,000,000,  all  located  in  a 
predominantly  white  area  on  the  east  side  of  Cummings 
Highway.   The  local  bank  refused  to  purchase  any 
loans  in  the  predominantly  African-American 


-  39  - 

neighborhood  on  the  west  side  of  the  highway. 
(Roxbury,  pp.  37-38) 

*  The  foregoing  evidence  of  redlining  was  underscored 
at  the  MCAD  hearings  by  the  testimony  of  a  vice- 
president  of  the  Federal  Reserve  Bank  of  Boston.   He 
described  the  conclusions  of  a  1989  Federal  Reserve 
Bank  study  of  mortgage  lending  patterns  in  Boston 
which  found  a  disparity  in  lending  patterns  between 
African-American  and  white  neighborhoods. 
Specifically,  the  study  showed  that  between  1982  and 
1987  the  number  of  mortgage  loans  relative  to 
mortgageable  housing  stock  was  lower  in  African- 
American  neighborhoods  than  in  white  neighborhoods. 
This  disparity  existed  even  after  accounting  for 
differences  in  wealth,  income  and  real  estate  values. 
Banks  with  offices  located  in  minority  communities 
were  less  likely  to  have  an  extreme  disparity. 
(Boston,  pp.  92-102) 

2.    Bonding 

Inability  to  obtain  bonding  is  one  of  the  most 
difficult  barriers  for  minority  and  women  businesses  to 
overcome.   Bonding  is  a  major  obstacle  for  most  small 
businesses,  but  public  hearing  testimony  from  minority  and 
women  owners  of  all  size  businesses  indicated  that  obtaining 
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adequate  bonding  was  very  difficult  for  many  and  close  to 
impossible  for  others.   In  Massachusetts,  subcontractors  are 
required  to  obtain  surety  bonds  in  order  to  insure 
performance  on  most  public  sector  projects.   Bond 
requirements  are  less  common  on  private  projects.   When  a 
bond  is  required,  however,  it  is  impossible  to  obtain  a 
contract  without  one.   Because  most  M/WBEs  receive  a 
significant  percentage  of  their  work  from  public  projects 
with  affirmative  action  set  asides,  the  ability  to  obtain 
bonding  is  a  necessity.  (Boston,  pp.  257-258) 

In  Massachusetts,  bonding  requirements  work  to  limit 
the  capacity  of  M/WBEs  to  perform  certain  jobs.   In  order  to 
grow,  M/WBEs  must  receive  successively  larger  contracts. 
However,  before  they  can  receive  larger  contracts,  they  must 
find  an  insurer  who  will  bond  them.   Because  bonding 
decisions  are  based  on  an  assessment  of  current  capacity  and 
asset  holdings,  most  firms  are  deemed  incapable  of 
performing  large  contracts;  therefore,  M/WBEs  cannot  obtain 
bonds  on  the  major  projects  which  would  enable  them  to  grow. 

Most  of  the  state's  bonding  companies,  like  its  banking 
institutions,  ignore  the  specific  problems  that  arise  for 
minority  businesses  and  have  made  insufficient  efforts  to 
include  minorities  among  their  ranks. 
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*  In  the  mid-1960 's,  an  aspiring  insurance  agent  sought 
employment  with  major  insurance  companies  in  the 
Boston  area.   The  agent,  an  African-American,  is  now 
the  president  of  the  Avenue  Insurance  Agency.   At  the 
time,  however,  he  could  not  find  an  insurance  company 
that  would  hire  him  as  an  agent.   One  executive  told 
a  friend  of  the  agent,  "I  will  never  appoint  a  nigger 
as  agent  to  represent  this  company."  Connecting  his 
own  lack  of  success  to  the  experience  of  others  and 
the  absence  of  minorities  in  upper-level  management 
positions,  he  concluded  that  the  insurance  industry 
was  guilty  of  blatant  discrimination.   After  thirty 
years  in  business  in  Boston,  he  is  still  the  only 
African-American  bonding  agent  in  the  city. 
Moreover,  he  testified:   "I've  never  been  able  to 
represent  a  locally  licensed  Massachusetts  [bonding] 
company,  no  matter  how  hard  we  tried  ...  I  have  to 
go  to  California,  New  Jersey,  Florida,  other  states, 
to  get  companies  where  the  racial  barriers  and 
discrimination  are  not  as  prevalent."  (Boston,  p. 
244,  pp.  247-250  and  p.  257) 

Numerous  of  minority  business  owners  testified  that, 
even  today,  they  cannot  obtain  bonding  in  Massachusetts. 
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Instead,  they  must  obtain  highrisk  bonds  or  work  with  out  of 
state  or  offshore  bonding  companies. 

*  The  African-American  insurance  executive  described 
above  frequently  takes  M/WBEs  out  of  state  to  obtain 
bonding.   On  one  occasion,  he  took  an  African- 
American  client  to  New  Jersey  for  a  bond  on  a  MWRA 
project.   Although  the  client  owned  a  successful 
second-generation  business,  his  efforts  to  find 
bonding  in  Massachusetts  were  unsuccessful.   In  New 
Jersey,  the  agent  granted  him  the  bond,  saying, 
"[W]ell,  you're  from  the  Johannesburg  of  North 
America,  that  City  of  Boston.   We'll  give  you  a 
break.   We  know  what  you  are  up  against."  (Boston, 
p.  262) 

*  Another  MBE,  an  African-American,  also  had  to  leave 
Massachusetts  to  obtain  a  bond  for  his  highway  paving 
and  draining  company.   Companies  within  Massachusetts 
denied  his  request  for  a  $50,000  bond,  although  he 
owned  at  least  $50,000  worth  of  assets,  including 
trucks  and  other  equipment.  (Springfield,  p.  192) 

*  A  Native  American  electrical  contractor  received  his 
first  bond  after  14  years  in  business.   To  obtain  the 
particular  $67,000  bond,  he  had  to  travel  to  Chicago, 
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Illinois.   Previously,  he  had  applied  for  bonds  in 
Boston  with  no  success.   Even  after  receiving  the 
Chicago  bond,  he  continued  to  have  trouble  with 
Massachusetts  companies.   Eventually,  and  only 
through  joint  ventures  with  a  majority  firm,  hw  was 
able  to  overcome  "a  pervading  and  underlying  air  of 
distrust"  regarding  MBEs  and  establish  a  relationship 
with  a  bonding  agent.   He  believed  he  would  be  able 
to  obtain  bonding  more  easily  if  he  were  not  a 
minority.  (Framingham,  pp.  48-49) 

*  Similarly,  another  Native  American  who  formerly 
worked  as  a  contractor  testified  that  in  1974  he  had 
to  travel  as  far  as  Philadelphia,  Pennsylvania,  to 
obtain  a  bond  for  work  on  the  Nantucket  Airport.   He 
believed  that  anonymity  helped  him  obtain  loans  in 
other  states.  (Worcester,  pp.  41-42) 

*  One  MBE,  a  Native  American  roofing  and  sheetmetal 
contractor,  reported  that  after  thirty-three  years  in 
business  he  is  still  severely  limited  in  his  ability 
to  obtain  bonding.   He  usually  works  as  a  prime 
contractor;  however,  because  his  bonding  capacity  is 
set  at  $250,000,  he  can  only  work  on  larger  jobs  when 
he  works  as  a  subcontractor.   He  believes  that  "the 
issue  is  not  capability  but  discrimination,"  and  said 
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that  he  had  lost  a  significant  amount  of  work  because 

of  his  bonding  problem.  (Exhibit  #74) 

I 

Some  M/WBEs  testified  that  they  could  not  receive 
bonding  without  the  help  of  public  officials  or  majority 
general  contractors. 

*  One  African-American  MBE  was  helped  by  both  a  project 
attorney  and  Springfield  city  officials  when  Aetna 
denied  his  application  for  a  $50,000  bond.   At  the 
time  of  his  application,  he  held  $200,000  in  assets. 
The  city  officials  convinced  Aetna  to  approve  his 
request;  however,  years  later,  without  non-minority 
sponsors,  Aetna  once  again  refused  to  grant  him  a 
bond.  (Springfield,  p.  208) 

*  In  her  role  as  a  monitor  of  affirmative  action  goals 
on  the  Harbor  Point  development  project  during  the 
mid-1980' s,  an  M/WBE  private  consultant  saw  many 
instances  in  which  majority  subcontractors  were 
extremely  reluctant  to  include  M/WBEs  on  their 
performance  bonds  while  having  no  reluctance  to 
include  majority  firms  of  similar  size  and  capacity 
as  the  excluded  M/WBEs.  (Framingham,  p.  103) 

*  An  African-American  real  estate  developer  and  former 
bank  director  provides  bonding  for  his  minority 
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subcontractors;  otherwise,  they  cannot  obtain 
adequate  bonding  and  establish  a  track  record. 
(Roxbury,  p. 63).   However,  many  majority  general 
contractors  are  unwilling  to  take  this  risk  for 
minority  firms. 

3.    Customer/Supplier  Discrimination 

During  MCAD's  public  hearings,  M/WBEs  described  a 
number  of  instances  in  which  prejudiced  attitudes  about  race 
and  sex  affected  a  customer's  decision  not  to  use  or  a 
supplier's  decision  not  to  sell  supplies  to  their  firm.   In 
order  to  avoid  such  forms  of  discrimination  from  adversely 
affecting  their  business,  some  M/WBEs  testified  that  they 
were  compelled  to  hire  majority  employees  specifically  for 
positions  with  high  levels  of  visibility  and  customer 
interaction. 

Several  African-American  business  owners  offered 
accounts  of  blatant  customer  discrimination.   In  these 
instances,  potential  customers  made  abrupt  decisions  not  to 
use  a  minority  firm  once  the  owner's  race  became  apparent. 

*  One  MBE,  who  operates  the  largest  minority 

transportation  company  in  the  Commonwealth,  reported 
finalizing  agreements  for  charter  bus  contracts  over 
the  telephone  only  to  find  customers  suddenly 
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uninterested  when  they  visited  his  office.  (New 
Bedford,  p.  161) 

*  Similarly,  an  African-American  construction 
consultant  and  former  general  contractor  experienced 
numerous  instances,  in  the  last  twenty-five  years,  in 
which  customers  seemed  quite  interested  in  his 
services  until  they  met  him  face  to  face.   He 
believed  that  he  encountered  such  discrimination 
because  on  the  telephone,  he  did  not  sound  like  a 
minority.  (Framingham,  pp.  24-25) 

M/WBEs  receive  similar  treatment  from  suppliers. 

*  When  a  WBE  wanted  to  purchase  Caterpillar  bucket 
loaders  for  her  trucking  and  construction  company, 
she  left  five  unanswered  telephone  messages  before 
she  began  to  notice  a  pattern  of  discrimination.   On 
her  sixth  call,  she  left  her  name  as  "Mark"  instead 
of  Mary  and  received  a  return  phone  call  from 
Caterpillar  fifteen  minutes  later.  (Boston,  pp.  331- 
332) 

*  An  African-American  engineer  testified  that  he  also 
experienced  similar  problems.   When  he  informed 
suppliers  that  his  engineering  firm  was  located  in 
Dorchester  some  were  suddenly  uninterested.   Two 
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months  ago,  a  masonry  supplier  told  him  that  it 
didn't  need  any  new  business,  although  it  continued 
to  supply  majority  firms.  (Boston,  pp.  289-290) 

*  Some  M/WBEs,  like  an  African-American  transportation 
contractor  from  New  Bedford,  try  to  avoid  customer 
and  supplier  prejudice  by  hiring  white  employees  for 
high  profile  jobs.   The  African-American  MBE 
described  above  specifically  looked  for  and  hired  a 
white  man  to  work  at  the  front  desk  of  his  business 
after  several  potential  customers,  who  had  expressed 
an  interest  in  doing  business,  abruptly  walked  out  of 
his  office.   He  also  employs  white  bus  drivers  to 
work  in  communities  that  object  to  minority  drivers. 
Ironically,  his  white  employees  are  often  harassed 
about  working  for  a  "nigger"  company.  (New  Bedford, 
pp.  157-161) 

*  A  white  female  executive  reported  that  she  hesitates 
to  say  that  she  is  the  owner  of  her  environmental 
consulting  firm  because  she  senses  discrimination. 
She  often  brings  a  man  to  negotiate  at  meetings, 
instead  of  doing  the  negotiations  herself,  because 
her  clients  are  more  comfortable  doing  business  with 
a  man.  (Worcester,  p.  158) 
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*  A  New  Bedford  area,  African-American  owned, 

maintenance  service  company  occasionally  hires  a 
white  male  to  make  presentations,  according  to  its 
attorney.   Although  the  temporary  white  employee  has 
relatively  little  knowledge  of  the  company,  because 
of  his  race  he  is  able  to  generate  more  business  than 
the  company's  African-American  president.  (New 
Bedford,  p.  3  30) 

*  A  Cape  Verdean  MBE  stopped  making  sales  visits  for 
his  computer  company  after  losing  an  unexplainable 
number  of  bids.   He  re-examined  all  of  the  rejected 
proposals  for  serious  flaws  and  concluded  that  he 
must  have  lost  the  contracts  because  the  client  saw 
his  face.   He  has  met  with  greater  success  since 
adopting  a  new  business  strategy:   "I  try  not  to  go 
out,  and  I  have  a  white  woman  who  handles  most  of  my 
sales,  and  I  also  have  a  white  male  who  does  a  lot  of 
my  contracting  —  my  network  business.   And  I  try  to 
stay  and  do  the  administration."  (New  Bedford,  pp. 
318-319) 

4.    The  Old  Boy  Network 

The  "old  boy  network"  is  an  unpopular  but  familiar 
topic  for  many  M/WBEs.   The  network  is  a  large,  unorganized 
group  of  majority  contractors  with  longstanding  and  often 
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exclusive  business  relationships.   Within  the  network,  white 
prime  contractors  tend  to  employ  the  same  white 
subcontractors  on  a  regular  basis.   Minorities  and  women  are 
largely  excluded  from  the  network;  without  access,  they  are 
deprived  of  important  business  contacts,  opportunities  and 
information.   Lacking  connections,  M/WBEs  do  not  have  the 
opportunity  to  get  jobs  and  demonstrate  that  they  do 
reliable,  high  quality  work. 

*  According  to  a  witness  who  has  been  the  executive 

director  of  a  large,  Boston  area  minority 

contractor's  association  for  ten  years,  the  old  boy 

network  is  pervasive  and  limits  the  ability  of  M/WBEs 

to  obtain  work: 

Majority  contractors  and  businesses  have  always 
worked  with  friends  and  family.   Most  likely, 
their  friends  and  family  are  not  minorities.   If 
the  only  people  involved  in  construction 
contracting,  public  and  private,  are  white  and 
they  work  only  with  friends  and  family,  then 
minorities  are  not  part  of  the  picture.  MBEs  have 
also  not  started  with  the  same  number  of  political 
contacts  and  support.   Nor  could  MBEs  get  such 
things  through  families  and  friends,  because  they 
most  likely  are  not  white.  .  .  This  is  not  an 
insignificant  barrier  and  is  not  a  barrier  which 
white  people  experience.  (Exhibit  #9A) 

M/WBEs  also  reported  that  they  could  not  win  contracts 
from  this  group  of  majority  contractors  unless  the  project 
had  a  required  affirmative  action  set-aside. 
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*  According  to  one  MBE,  majority  firms  "have  their  own 
group"  of  white  contractors  to  choose  from  and  MBEs 
are  passed  over.   The  MBE,  who  is  African-American, 
cannot  obtain  drywall  and  carpentry  contracts  on 
private  jobs.  (Boston,  pp.  296-297) 

*  An  African-American  who  owns  an  engineering  firm  also 
reported  that  most  private  work  is  confined  to  the 
old  boy  network.  (Boston,  p.  284) 

*  One  WBE,  a  trained  engineer,  described  how  the  "old 
boy  network"  operates  among  engineering  firms.   Many 
companies  are  owned  by  men  who  attended  school  or 
worked  together  in  the  past,  and  they  refer  clients 
to  other  men  within  their  fraternal  group.   The 
woman,  who  owns  a  historic  preservation  and 
environmental  consulting  firm,  reported  that  because 
of  the  tightness  of  the  network,  she  would  not  have 
received  contracts  when  she  started  her  firm  if  it 
were  not  for  WBE  set-asides.  (Exhibit  #69) 

*  Another  WBE,  an  electrical  contractor,  explained  that 
WBE  programs  gave  her  access  to  "the  construction 
industry's  all-important  networking,  which  is  how 
much  of  the  available  work  is  obtained,"  and,  more 
generally,  allowed  her  to  gain  acceptance  in  an  "all- 
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male,  tradition-bound  industry."   Majority  firms  have 
been  working  together  for  a  very  long  time  and  in  the 
absence  of  affirmative  action  programs,  have  little 
need  to  contract  with  minorities  and  women.  (Exhibit 
#70) 

*  A  M/WBE  consultant  witnessed  the  effects  of  the 
network  as  an  affirmative  action  monitor  on  the 
Harbor  Point  development.32  The  consultant,  an 
African-American  female,  noticed  that  contractors 
preferred  to  work  with  familiar  subcontractors.   In 
fact,  many  contractors  chose  familiar,  small  majority 
firms  over  larger  minority  firms  in  the  same  trade. 
(Roxbury,  pp.  100-101) 

*  A  female  trucking  contractor  from  Western 
Massachusetts  believes  that  the  network  represents  an 
effort  to  keep  opportunities  from  M/WBEs. 
(Springfield,  p.  82) 

*  A  general  construction  WBE  complained  that  the  "old 
boy  network"  in  New  Bedford  controls  access  to  the 
construction  industry.  The  same  group  of  white  men 


Harbor  Point,  a  complete  renovation  of  the  Columbia  Point 
housing  project,  was  one  of  the  largest  construction  projects  in 
the  Commonwealth  during  the  1980 's.  Working  with  city  officials 
and  private  consultants,  Harbor  Point's  developers  agreed  to  MBE 
and  WBE  goals  of  30%  and  5%,  respectively. 
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also  controls  the  city  government,  the  school  system, 
the  local  banks,  and  the  local  real  estate  industry. 
The  WBE  finds  it  nearly  impossible  to  stay  in 
business  because  the  members  of  the  network  are  not 
interested  in  giving  works  to  women  and  minorities, 
and  they  are  "making  all  the  calls."  (Exhibit  #154) 

*  The  president  of  the  National  Association  of  Minority 
Contractors  (NAMC) ,  displayed  during  his  testimony  a 
booklet  written  for  majority  contractors  with 
evidence  of  exclusionary  intent.   Entitled  "How  to 
Evade  Affirmative  Action  Programs  for  Minority 
Contractors,"  the  booklet  describes  options  for 
majority  general  contractors  who  seek  to  avoid 
working  with  M/WBEs.   Although  NAMC  received  the 
booklet  anonymously  and  cannot  confirm  its 
authorship,  the  president  believed  it  to  be  authentic 
and  reflective  of  a  pervasive  attitude  shared  by 

i 

majority  contractors.  (Boston,  pp.  45-52) 

The  effects  of  the  "old  boy  network"  are  also  apparent 
in  certain  types  of  bidding  discrimination,  including  the 
denial  of  opportunities  to  bid,  the  use  of  brokers  and  false 
reporting. 
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5.    Bidding 

a.  Denial  of  Opportunity  to  Bid     Minority  and 
woman-owned  businesses  testified  that  they  were 
frequently  denied  the  opportunity  to  bid  on  contracts. 
This  form  of  discrimination  is  a  barrier  for  businesses 
seeking  work  in  both  the  public  and  the  private  sector, 
although  patterns  of  discrimination  differ  within  each 
sector. 

In  the  public  sector,  some  African-American  MBEs 
experienced  a  "quota  ceiling."   The  minute  that 
affirmative  action  requirements  were  met,  general 
contractors  refused  to  hire  other  minority  firms. 

*  One  longtime  administrator  of  minority  business 
programs  and  a  former  contractor,  testified  that  he 
was  told  by  majority  contractors  not  to  submit  bids 
because  MBE  requirements  had  already  been  met. 
(Boston,  p.  211) 

*  A  trucking  contractor  testified  that  he  was  turned 
away  by  majority  contractors  who  had  already  hired  a 
minority  firm  to  comply  with  bidding  requirements. 
He  further  testified  that  he  experiences  quota 
ceilings  "all  the  time."  (Roxbury,  pp.  118-119) 
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*  An  African-American  trucking  subcontractor  testified 
that  large  majority  firms,  like  Perini  Construction, 
preferred  to  use  a  single  minority  company  to  fulfill 
all  of  their  MBE  requirements.   A  representative  of 
Perini  once  told  him,  "We've  already  got  our  boy." 
(Worcester,  p.  120) 

Such  testimony  suggests  that  majority  contractors' 
commitment  to  using  M/WBEs  extends  only  as  far  as  their 
need  to  meet  set-aside  requirements.   M/WBEs  who  do  win 
set-aside  contracts  in  public  work  are  often  subject  to 
another  type  of  "quota  ceiling."   These  businesses  are 
granted  the  exact  amount  of  work  required  by  law,  even 
if  that  amount  will  complete  only  half  of  a  particular 
task. 

*  An  African-American  trucking  contractor  testified 

that  he  was  replaced  by  white  general  contractors 

after  fulfilling  a  particular  MBE  requirement,  to  the 

hour.   He  testified  that  majority  firms  replaced  MBEs 

with  their  usual  majority  subcontractor, 

.  .  .  regardless  of  how  good  you've  been,  how  much 
you  went  out  of  your  way  to  make  the  job  come  out 
right.   Early  hours.   Late  hours.   Did  not  matter. 
You  reach  that  goal,  that's  it.  (Springfield,  p. 
148) 

In  these  situations,  contractors  told  him: 

We've  got  some  fellows  here  we've  been  working 
with  for  years,  and  you  know,  we've  been  having 
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them  sit  around  waiting  for  you  to  do  this  800 
hours  and  we  may  as  well  bring  them  on  board  now, 
and  we'll  see  you  later.  (Springfield,  p.  148) 


*  According  to  two  market  research  and  management 
consultants,  an  African-American  male  and  an  Hispanic 
female,  "there  are  many  prime  contractors  in  our 
business  that  demean  you  with  small  tasks  from  their 
prime  contract  just  to  pay  you  up  to  the  limit  of  the 
set-aside."   The  witnesses  believed  that  for  many  of 
these  majority  contractors,  set-aside  programs  are 
purely  bothersome  —  it  disgusts  them  to  divide  a 
contract  that  they  could  do  themselves  or  subcontract 
to  a  familiar  firm.  (Exhibit  #104) 

Such  rigid  adherence  to  quota  ceilings  suggests 
that  some  majority  contractors  prefer  to  hire  two 
different  firms  to  complete  the  same  piece  of  work 
rather  than  give  an  M/WBE  more  work  than  is  required  by 
government  programs. 

*  An  African-American  MBE,  who  has  owned  a  video 
company  since  1985,  testified  that  he  was  blatantly 
denied  the  opportunity  to  bid  on  a  public  contract. 
He  visited  a  contracting  agency  to  inquire  about  a 
video  project  for  the  Third  Harbor  Tunnel  project. 
Representatives  of  the  agency  appeared  surprised  by 
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his  visit  but  promised  to  send  him  the  specification 
documents  for  the  job.   Despite  their  promise,  he 
never  received  the  documents  and  was  not  invited  to  a 
number  of  meetings  concerning  the  video  contract. 
Later,  he  was  told  that  his  bid  had  arrived  past  the 
deadline.  (Exhibit  #71) 

Other  M/WBEs  expressed  frustration  at  their 
inability  to  obtain  public  contracts  from  cities  and 
towns  in  Massachusetts. 

*  An  African-American  trash  disposal  contractor 
testified  to  fifteen  or  twenty  different  attempts  to 
get  work  from  four  different  towns  near  Springfield. 
He  placed  calls  and  sent  resumes  to  these  towns,  but 
he  never  received  a  response.   In  one  town  where  he 
held  a  contract,  he  asked  for  5%  of  a  planned 
extension  on  the  contract.   The  city  did  not  respond. 
The  MBE  testified  that,  normally,  he  cannot  get  an 
interview  with  a  general  contractor  if  the  job  does 
not  have  an  MBE  requirement.  (Springfield,  pp.  ISO- 
IS?) 

*  An  African-American  MBE,  whose  firm  supplies  fire 
extinguishers  and  fire  safety  products,  never 
received  a  bid  notification  from  the  City  of  New 
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Bedford,  although  he  made  repeated  requests.   He 
contacted  the  heads  of  seven  municipal  departments, 
including  Public  Works,  the  Fire  Department,  the 
Police  Department  and  the  Water  Department,  asking  to 
be  informed  of  bids.   He  estimated  that  he  called 
each  department  head  fifteen  times  in  the  last  ten 
years,  yet  not  one  individual  helped  him  receive  bid 
notices.   The  MBE  believed  he  was  the  victim  of 
racial  discrimination  because  other  majority 
companies  received  contracts  throughout  the  same  time 
period.  (New  Bedford,  pp.  96-98) 

*  A  Cape  Verdean  newspaper  publisher  testified  that  he 
also  was  denied  the  opportunity  to  bid  by  the  City  of 
New  Bedford.   The  publisher  submitted  the  low  bid  on 
a  contract  to  publish  Senior  Scope,  New  Bedford's 
senior  citizen  newspaper.   Although  his  bid  was 
$2,000  lower  than  the  next  bidder,  he  did  not  win  the 
contract.   The  editor  of  Senior  Scope  told  him  that 
she  would  not  feel  "comfortable"  doing  business  with 
his  company.   The  publisher  believed  the  editor  was 
hesitant  to  hire  an  African-American  contractor  for 
Senior  Scope  because  she  had  never  done  business  with 
an  MBE.  (New  Bedford,  pp.  341-342) 
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*  The  Hispanic  owner  of  an  architecture  firm  believed 
he  was  the  victim  of  discrimination  by  the  Housing 
Authority  of  New  Bedford.   The  MBE  received  given  the 
top  rating  by  EOCD's  designer  selection  committee  for 
work  on  a  1986  contract  with  New  Bedford  Housing 
Authority.   However,  the  Housing  Authority  bypassed 
his  firm  by  re-bidding  the  contract  and  selecting  a 
majority  firm  ranked  second  on  EOCD's  list.   The  lost 
contract  would  have  been  worth  $700,000  to  the 
Hispanic  architect.  (See  Exhibit  #101  and  #101A) 

MCAD's  public  hearings  generated  some  evidence 
that  cities  and  towns  are  not  participating  in  MBE  and 
WBE  programs. 

*  An  African-American  MBE  from  the  Springfield  area 
blamed  his  inability  to  obtain  public  waste  disposal 
contracts  on  the  city's  lack  of  participation  in  the 
MBE  program.  (Springfield,  pp.  137-139) 

*  A  contract  compliance  officer  for  the  town  of 
Barnstable  testified  that  most  Cape  Cod  towns  do  not 
have  minority  business  programs.  (New  Bedford,  pp. 
72-73) 
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In  the  private  sector,  where  there  are  no  set- 
asides,  M/WBEs  reported  that  most  general  contractors 
were  not  interested  in  minority  and  women-owned  firms. 

*  An  African-American  MBE  testified  that  he  could  not 
obtain  trash  disposal  contracts  without  MBE 
requirements  because  general  contractors  refused  to 
hire  him.  (Worcester,  pp.  200-203) 

*  The  African-American  owner  of  a  civil  and  structural 
engineering  firm  testified  that  he  conducted  a 
fruitless  two-year  effort  to  win  private  contracts. 
Like  the  trash  disposal  MBE,  he  found  contractors 
unwilling  to  contact  him  about  work  on  private 
contracts.  (Worcester,  pp.  167,  173) 

*  The  same  MBE  civil  and  structural  engineer  testified 
that  even  contractors  who  use  one  M/WBE  for  most  set- 
aside  work  will  not  hire  the  same  M/WBEs  on  private 
contracts.   Frustrated  by  the  fact  that  seemingly 
good  public  sector  relationships  do  not  help  him  get 
private  sector  work,  he  stated,  "We've  gone  through  a 
selecting  process,  which  means  they  preferred  us,  for 
whatever  reason.   And  those  same  firms  have  not  even 
called  us  when  they  have  run  into  projects  that  did 
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not  have  an  MBE  requirement."  (Worcester,  pp.  167, 
173) 

Inability  to  obtain  private  work  is  not 
necessarily  a  problem  of  small  size  and/or  lack  of 
reputation,  according  to  Boston's  largest  minority 
general  contractor. 

*  The  accomplishments  of  the  above-referenced 
contractor's  firm  include  the  construction  of  a 
seventeen  story  high-rise,  a  plant  for  Digital 
Equipment  Corporation  and  a  Star  Market  shopping 
plaza.   Nonetheless,  his  work  is  restricted  primarily 
to  private  projects  within  the  minority  community  and 
publicly-funded  contracts  containing  MBE 
requirements.   Several  years  ago,  in  the  mid-1980 's, 
his  firm  embarked  on  a  concerted  effort  to  enter  the 
private  sector  market  outside  the  Roxbury  area.   He 
hired  a  marketing  specialist  to  coordinate  the 
effort,  advertised  in  the  Dodge  Report  and  sent  more 
than  100  promotional  letters  each  year.   In  four 
years,  this  campaign  resulted  in  only  one  request  to 
bid,  from  a  group  that  already  intended  to  hire  a 
minority  firm.   Identical  to  his  smaller  minority 
counterparts,  this  highly  successful  MBE  attributed 
his  predicament  to  discrimination.   "Given  my 
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company's  excellent  track  record,"  he  stated,  "I  can 
only  conclude  that  our  exclusion  from  the  private 
general  contracting  market  is  based  upon  racial 
discrimination."  (Exhibit  #75) 

In  contrast  to  this  testimony,  a  large  majority 
contractor  claimed  that  it  does  attempt  to  hire 
minority-owned  businesses. 

*  The  majority  firm,  one  of  the  top  200  such  firms  in 
the  nation,  claimed  that  it  has  been  subcontracting 
to  MBE  firms  for  twenty  years.   According  to  a 
representative,  the  majority  firm's  use  of  MBEs  on 
private  contracts  "compares  favorably"  to  utilization 
on  public  jobs.   The  firm  requests  bids  from  minority 
firms  on  private  projects,  but  places  less  emphasis 
on  signing  MBEs  when  there  are  no  requirements.   In 
the  last  ten  years  the  majority  firm  has  hired  MBEs 
for  projects  in  minority  communities,  in  an  effort  to 
be  better  neighbors  and  give  work  to  local 
businesses.  (Exhibit  #164) 

b.  Brokers.      In  order  to  avoid  M/WBE 
requirements  on  public  contracts,  some  majority 
contractors  use  M/WBE  firms  as  "brokers"  or  "pass- 
throughs."   These  minority  and  women-owned  firms  are 
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paid  to  sign  letters  of  intent,  and  then  they  allow 
majority  subcontractors  to  work  the  set-aside  portion 
of  the  contract.   The  existence  of  brokers  creates  a 
credibility  problem  for  some  M/WBEs.   More  importantly, 
brokers  compete  with  M/WBEs  for  set-aside  jobs. 

*  A  female  trucking  contractor  testified  that  brokers 
are  used  extensively  in  Western  Massachusetts  and 
that  she  received  several  pass-through  offers 
herself.   One  majority  contractor  offered  to  use  her 
as  a  broker  and  said,  "then  you  won't  have  to  worry 
about  getting  your  trucks  dirty."   When  she  submitted 
a  bid  for  excavation  on  a  Ludlow  school  project,  the 
contractor  offered  to  pay  her  if  she  would  finalize 
her  SOWMBA  excavation  certification  and  let  them  use 
her  company  letterhead.   "You  know  how  it  is,"  he 
told  her.  (Springfield,  pp.  83-84  and  96) 

*  Similarly,  the  Hispanic  owner  of  a  finished  carpentry 
company  testified  that  she  has  often  been  asked  to 
name  her  price  for  signing  letters  of  intent. 
(Worcester,  pp.  53,  62) 

*  An  African-American  contract  compliance  officer  at 
the  Massachusetts  Water  Resources  Authority  testified 
that  some  majority  contractors  list  the  same  M/WBE  on 
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every  contract,  pay  them  off  and  hire  a  white  firm  to 
do  the  work.   These  contractors  use  brokers  out  of 
allegiance  and  familiarity  or  in  order  to  retain  a 
greater  percentage  of  the  work  for  themselves. 
(Roxbury,  p.  275) 

c.  "Fronts"     MCAD  heard  evidence  of  majority 
contractors  using  "fronts",  like  brokers,  to  avoid 
M/WBE  requirements  on  public  sector  contracts.   Front 
firms  are  put  into  business  by  majority  firms  who  hire 
them  to  perform  all  M/WBE  subcontracting  requirements. 
Fronts,  reportedly,  are  also  established  in  order  to 
take  advantage  of  M/WBE  set-asides.   Investigation 
found  that  a  "front"  operation  is  occasionally  owned  by 
a  white  woman,  usually  the  wife  or  daughter  of  a 
majority  contractor. 

*  A  WBE  architect  from  the  Springfield  area  encountered 
significant  evidence  of  "front"  companies.   Two 
examples  cited  were  the  female  owner  of  a  Holyoke 
construction  company  who  was  unable  to  remember  her 
own  bonding  capacity  and  a  WBE  carpet  subcontractor 
who  always  referred  construction-related  questions  to 
her  husband  (Exhibit  #68) . 
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*  The  most  serious  allegation  of  fraud  by  an  alleged 
"front"  company  involved  an  MBE  lumber  supplier.   In 
testimony,  it  was  alleged  that  one  of  its 
competitors,  a  larger  lumber  supplier,  established  a 
"front"  under  the  same  name.   The  "front"  is  alleged 
to  have  reproduced  the  true  MBEs  letterhead,  used  it 
to  write  false  letters  of  intent,  and  received 
payments  at  a  post  office  box  address.   The  MBE  that 
believes  it  is  being  copied  testified  that  it  lost 
jobs  to  the  alleged  front  for  one  and  a  half  years 
before  discovering  what  is  believed  to  be  evidence  of 
the  fraud.  (New  Bedford,  pp.  243-245  and  Roxbury,  pp. 
188-190) 

d.  False  Reporting.      False  reporting  is  another 
method  employed  by  majority  contractors  who  want  to 
meet  M/WBE  requirements  without  actually  using  women  or 
minority  firms  on  the  job.   In  this  practice,  a  prime 
contractor  allows  minorities  and  women  to  win  public 
sector  bids  and  submit  letters  of  intent.   Once  the 
majority  contractor  has  shown  his  intent  to  use  M/WBEs 
and  has  been  awarded  the  contract,  he  will  use  a  white 
subcontractor  to  do  the  work  and  never  contact  the 
M/WBE.   Under  Massachusetts  law  the  prime  contractor, 
rather  than  the  public  contracting  agency,  is 
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responsible  for  informing  the  minority  firm  when  a 
contract  has  been  obtained.   As  a  result,  M/WBEs  are 
often  unaware  that  their  letters  of  intent  have  been 
used  fraudulently. 

*  The  owner  of  a  WBE,  a  site  construction  firm, 
testified  that  she  was  reported  to  be  the  WBE  on  four 
EPA  jobs  between  1984  and  1986;  however,  her  firm  had 
only  worked  on  one  of  the  four  jobs.   The  WBE  owner 
was  not  aware  that  she  was  listed  on  the  other  three 
jobs  until  an  EPA  investigation  brought  them  to  her 
attention.  (Boston,  pp.  342-34  3) 

*  One  WBE  owner  testified  that  her  sand  and  gravel 
company  had  been  the  object  of  false  reporting. 
Recently,  she  was  listed  as  the  designated  WBE  on  a 
job  and  never  informed  of  her  opportunity  to  work. 
(Boston,  p.  326) 

*  Another  case  of  false  reporting  was  alleged  by  an 
African-American  owner  of  a  building  materials 
supplier  who  received  a  contract  to  supply  basement 
doors  for  the  Stoneham  Housing  Authority.   After 
receiving  the  MBEs  letter  of  intent,  the  prime 
contractor  pressured  the  MBE  to  lower  his  price.   He 
waited  patiently  while  the  project  was  held  up  by  a 
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series  of  change  orders  and  other  delays,  but  he  was 
never  given  the  work.   Eventually,  he  discovered  that 
the  prime  contractor  had  circumvented  him  and 
purchased  the  basement  doors  from  Grossman ' s ,  a 
majority  supplier.   If  the  prime  contractor  had 
initially  listed  Grossman's  instead  of  the  minority 
company  as  his  supplier,  he  would  not  have  obtained 
the  contract.  (New  Bedford,  pp.  277-279) 

Like  brokers  and  fronts,  false  reporting  is  a 
manifestation  of  the  "old  boy  network"  and  represents 
the  extent  to  which  some  majority  contractors  will  go 
to  ensure  that  they  hire  familiar  firms  and  avoid  using 
women  and  minorities. 

e.  Bid  Manipulation.      Several  minority  business 
owners  accused  majority  prime  contractors  of 
manipulating  bid  requirements  in  order  to  prevent 
minorities  from  winning  contracts  and  instead,  awarding 
contracts  to  familiar  majority  subcontractors. 

*  One  African-American  owner  stated  that  his  trucking 
company  received  the  "run  around"  from  some 
contractors.   He  stated  that  contractors  deliberately 
required  specific,  itemized  equipment  which  they  knew 
he  did  not  possess,  in  order  to  prevent  him  from 
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meeting  the  contract  specifications.   He  stated  that 
he  knew  for  a  fact  that  in  one  instance  in  which  he 
was  denied  work  for  lack  of  proper  equipment,  the  job 
was  given  to  a  white  contractor  who  had  the  same 
equipment  that  he  had.  (Worcester,  pp.  129-132) 

*  An  African-American  MBE  with  a  small  trash  disposal 
business  stated  that  the  practice  of  deliberately 
drafting  specifications  to  exclude  M/WBEs  is  common. 
Although  he  was  the  lowest  bidder  on  a  198  0  job  for 
the  University  of  Massachusetts  Medical  Center,  his 
minority  firm  lost  the  contract  to  a  higher  bidder 
alleged  to  be  "more  qualified."   Six  years  later, 
bidding  for  an  identical  contract,  the  MBE  lost  to 
the  same  higher  bidder.   He  testified  that  the 
university  tailored  contract  specifications  to  the 
preferred  bidder  by  requiring  equipment  that  only  a 
very  large  company  would  own  but  that  was  not 
necessary  to  perform  the  job.  (Worcester,  pp.  192- 
196) 

f.  Bid  Shopping.     On  some  contracts,  it  is 
common  for  a  prime  contractor  to  request  price 
quotations  from  several  subcontractors  and  use  the  low 
bid  to  leverage  a  lower  price  from  other  firms.   This 
practice  is  known  as  bid  shopping.   M/WBEs  testified 
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that  this  practice  has  a  disparate  impact  on  them;  bid 
shopping  impaired  their  ability  to  win  contracts  by 
giving  prime  contractors  the  opportunity  to  replace  a 
minority  low  bidder  with  a  majority  subcontractor. 
Repeatedly,  witnesses  testified  that  bid  shopping  on 
M/WBE  set-aside  contracts  was  a  widespread  practice. 

*  According  to  three  different  individuals,  a  contract 
compliance  officer  at  a  major  state  authority,  an 
Hispanic  plumbing  and  heating  contractor  and  an 
African-American  state  representative  who  was  the 
former  Director  of  the  Contractors  Association  of 
Greater  Springfield,  bid  shopping  was  widespread  and 
prevented  equal  M/WBE  participation.  (Roxbury,  p. 
277;  Worcester,  p.  91;  Springfield,  pp.  26-28) 

*  An  African-American  engineering  contractor  testified 
that  he  lost  two  engineering  contracts  to  bid 
shopping  in  1990  alone.   His  company  was  the  lowest 
bidder  on  both  projects,  with  a  combined  value  of 
$3,000,000.  (Boston,  pp.  285-286) 

*  Another  MBE,  a  drywall  and  carpentry  firm  lost  a  job 
to  a  leveraged  low  bid.   In  this  case,  the  general 
contractor  won  the  bid  with  the  MBE  firm's  letter  of 
intent  and  proceeded  to  bid  shop  the  job.   According 
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to  the  MBE,  who  is  African-American,  majority 
contractors  often  shop  M/WBE  bids  which  allows  these 
contractors  to  obtain  public  contracts.  (Boston,  pp. 
294-295) 

*  The  director  of  the  State  Office  on  Minority  and 
Women  Business  Assistance  (SOMWBA)  described  the 
experience  of  a  site  construction  WBE  whose  efforts 
to  obtain  work  were  regularly  frustrated  by  bid 
shopping.   General  contractors  solicited  bids  from 
the  WBE  and  then  asked  competitors  to  submit  lower 
bids.   The  contractors,  who  never  intended  to  use  the 
WBE,  repeatedly  told  her  that  her  bid  was  too  high. 
In  fact,  she  did  not  know  that  her  bids  were  being 
shopped  until  she  was  told  by  a  smaller,  white  male 
competitor  who  had  been  asked  to  meet  her  price. 
When  the  WBE  confronted  the  general  contractor  he 
told  her  that  she  did  not  belong  in  the  construction 
industry.  (Roxbury,  pp.  186-188) 

g.  Short  Bid  Notification.     Many  minority  and 
women  contractors  report  that  they  are  given  extremely 
short  bid  notification  periods,  often  as  little  as 
twenty-four  or  forty-eight  hours.   According  to  these 
M/WBEs,  majority  subcontractors  usually  receive  more 
time  to  prepare  their  bids.   To  the  M/WBEs,  the 
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disparity  indicates  that  they  receive  perfunctory 
notification  so  that  general  contractors  and  awarding 

agencies  may  claim  that  an  effort  has  been  made  to  meet 

i 

M/WBE  requirements. 

*  On  two  separate  occasions,  one  of  the  state 
authorities  gave  a  minority  firm  only  five  days  to 
bid  on  a  $2  0,000  computer  contract.   The  Cape  Verdean 
contractor  testified  that  more  preparation  time  would 
be  standard  for  such  a  contract.   He  stated  that  on 
each  occasion,  the  contract  was  awarded  to  the  same 
majority  firm  from  New  York.   The  Cape  Verdean  MBE 
believed  that  he  was  deliberately  informed  at  the 
last  minute  in  order  to  fulfill  affirmative  action 
requirements.  (New  Bedford,  p.  312) 

*  The  African-American  owner  of  a  landscaping  firm 
testified  that  he  received  last-minute  bid 
notification  from  the  same  authority,  as  referenced 
above.   He  stated  that  he  was  sure  that  majority 
contractors  were  granted  more  than  one  week  to 
prepare  their  bids.  (Roxbury,  p.  257) 

*  Another  African-American  MBE  abandoned  his  efforts  to 
bid  on  state  contracts  because  he  never  received  more 
than  two  days  notice  to  prepare  a  proposal.   The 
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businessman,  a  video  contractor,  said:   "I  believe 
that  the  reason  the  notice  for  bids  would  come  so 
late  is  that  the  state  agency  had  already  decided  who 
would  get  the  contract  and  the  bidding  was  just  a 
formality.   The  work  was  really  never  available  to  me 
in  the  first  place."  (Exhibit  #71) 

*  A  female  trucking  contractor  testified  that  it  was 
common  for  her  to  receive  one  week's  notification  and 
be  asked  to  price  a  trucking  job  without  any 
information  about  the  contents  or  destination  of  the 
shipment.   Without  such  critical  information,  it  was 
virtually  impossible  for  her  to  prepare  an  accurate 
bid.  (Springfield,  p.  93) 

*  Two  minority  business  owners,  an  Hispanic  plumbing 
and  heating  contractor  and  an  African-American 
masonry  contractor,  testified  that  they  often 
received  shorter  notice  than  majority  contractors. 
The  Hispanic  business  owner  stated  that  general 
contractors  and  public  agencies  deliberately  give 
M/WBEs  only  three  days  to  prepare  bids  in  order  to 
hurt  their  businesses.  (Worcester,  p.  90)   According 
to  the  masonry  contractor,  giving  two  days  notice  to 
minority  bidders  is  common  (Springfield,  p.  51) . 


-  72  -   , 

*  Another  MBE,  an  African-American  plumbing  and  heating 
contractor,  testified  that  he  usually  received  as 
little  as  two  days  notice  to  bid  on  public  contracts 
and  that  majority  contractors  had  more  time  to 
prepare.  (Roxbury,  pp.  127-128) 

*  A  contract  compliance  officer  who  has  worked  for  the 
City  of  Worcester  for  six  years  confirmed  the 
statements  of  the  contractors:   M/WBEs  often  have  as 
little  as  twenty-four  hours  to  prepare  bids;  majority 
firms  submit  lengthy  bids  which  could  not  be  prepared 
in  the  same  short  period  of  time.  (Worcester,  pp. 
144-145) 

6.    Price  and  Credit  Discrimination  by  Suppliers 

Testimony  at  the  hearings  indicated  that  some  suppliers 
discriminate  against  minority  and  women-owned  businesses  by 
offering  them  higher  prices  for  materials  and  inferior 
credit  terms  than  those  offered  to  majority  firms.   With 
this  practice  suppliers  place  M/WBEs  at  a  significant 
competitive  disadvantage. 

*  An  Hispanic  plumbing  and  heating  contractor  testified 
to  two  accounts  of  blatant  supplier  price 
discrimination.   In  1980,  a  plumbing  supplier  raised 
the  price  of  the  MBEs  materials  because  of  pressure 
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from  competing  majority  subcontractors.   In  1984,  an 
insulation  supplier  raised  the  MBE's  prices  for  the 
same  reason.   Majority  contractors  pressured 
suppliers  to  inflate  prices  so  minority  firms  paid 
more  for  supplies  and  were  thereby  less  competitive. 
(Worcester,  pp.  96-97) 

*  Majority  contractors  are  able  to  purchase  cheaper 
supplies,  according  to  an  African-American  plumbing 
and  heating  contractor.   The  MBE  gave  testimony 
concerning  two  plumbing  fixture  suppliers  whose  price 
quotes  for  M/WBEs  were  known  to  be  as  high  as  retail 
prices;  the  same  fixtures  would  be  less  expensive  at 
a  well-known  retail  supply  outlet.  (Roxbury,  pp.  127- 
129) 

*  One  WBE,  a  steel  erection  company  owner,  testified 
that  she  was  forced  out  of  a  job  because  her  supplier 
was  making  her  pay  higher  prices  than  her  majority 
competitors.   In  addition,  she  testified  that  the 
supplier  would  not  provide  her  with  credit,  although 
her  company  had  an  excellent  credit  rating.   Forced 
to  pay  up  front  for  over-priced  products,  the  WBE  had 
no  alternative  except  to  leave  the  job.   According  to 
the  director  of  SOMWBA,  supplier  price  and  credit 
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discrimination  is  a  common  threat  to  minority 
businesses.  (Roxbury,  pp.  181-183) 

As  the  steel  erection  owner's  example  indicates, 
inferior  credit  or  lack  of  credit  from  suppliers  can  be  as 
harmful  to  M/WBEs  as  higher  material  costs. 

*  An  Hispanic  woman,  the  co-owner  of  a  carpentry  firm, 
gave  evidence  of  supplier  credit  discrimination  by  a 
well-known  building  materials  company.   In  198  5,  she 
and  her  partner  applied  for  a  credit  account  to 
purchase  materials  for  their  five-year-old  carpentry 
company.  The  supplier  offered  them  a  $3  00  credit 
line,  substantially  less  than  credit  offered  to 
majority  firms  and. hardly  large  enough  to  cover  the 
purchase  cost  of  materials.   At  the  time,  according 
to  the  businesswoman,  one  of  her  non-Hispanic 
neighbors  obtained  a  credit  line  of  $5,000  from  the 
same  supplier.  (Worcester,  pp.  59-60) 

7.    Slow  Payment  and  Non-Payment 

Some  majority  contractors,  it  was  testified,  withhold 
progress  payments  or  refuse  to  pay  for  completed  work,  a 
practice  which  has  a  disparate  impact  on  minority  and  women- 
owned  businesses.   Withholding  payment  is  a  subtle  method  of 
discrimination,  used  to  financially  suffocate  M/WBEs  until 
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they  are  unable  to  meet  their  own  payroll  expenses  and 
credit  obligations.   Non-payment  limits  an  M/WBEs  ability  to 
grow  in  a  normal  manner.   Anticipation  of  payment  problems 
may  also  discourage  minority  and  women  entrepreneurs  from 
starting  businesses.   A  significant  number  of  MBE  and  WBE 
subcontractors  testified  that  they  must  wait  from  60  to  12  0 
days  after  the  prime  contractor  has  been  paid  before 
receiving  payment. 

*  One  African-American  MBE  who  owns  a  structural 
engineering  firm  testified  that  he  often  contended 
with  drastic  delays  in  payment.   Only  if  he  was 
extremely  vigilant  would  general  contractors  pay  him 
within  30  days.   Without  such  effort,  it  was  possible 
to  wait  12  0  days  for  payment.   On  one  particular  job, 
his  payment  was  delayed  for  three  years.   (Worcester, 
pp.  169,  184) 

*  An  African-American  landscape  subcontractor  described 
payment  delays  of  60  to  90  days  as  quite  typical  on 
both  public  and  private  sector  jobs.   On  state 
contracts,  general  contractors  are  paid  within  3  0 
days  and  subcontractors  may  receive  their  money  3  0 
days  later,  "if  the  general  contractor  is  in  a  good 
mood."   Late  payment  was  a  problem,  especially  when 
funds  from  several  jobs  were  delayed,  because  this 
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MBE  was  unable  to  pay  his  creditors  and/or  meet  his 
payroll  obligations.  (Roxbury,  pp.  229-233) 

*  The  testimony  of  a  contract  compliance  officer  for  a 
major  state  authority  confirmed  that  slow  payment  was 
used  by  some  majority  contractors  to  force  M/WBEs  off 
a  job  site.   Without  progress  payments,  M/WBEs  could 
not  pay  their  employees  and  therefore,  might  be 
unable  to  proceed  with  the  work.  (Roxbury,  p.  278) 

*  An  African-American  trucking  contractor  testified 
that  he  was  never  paid  for  work  on  an  elderly  housing 
development  in  Hingham.   He  submitted  a  pay  request 
to  the  general  contractor  when  the  job  was  95% 
completed.   The  general  contractor  offered  to  pay  him 
$25,000  of  the  $80,000  contract.   He  could  not  accept 
the  offer  and  left  the  job  unfinished  instead  of 
losing  more  money  on  the  remaining  5%  of  the 
contract.  (Roxbury,  p.  114) 

*  A  WBE  landscape  designer  was  never  paid  on  four  jobs 
for  the  same  contractor,  each  worth  approximately 
$20,000.   Because  the  contractor  paid  all  of  the 
other  subcontractors  except  this  designer,  she 
believed  she  was  denied  payment  because  of  her 
gender.   On  one  job,  an  official  at  the  Methuen 
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Housing  Authority,  the  contracting  agency,  discovered 
that  the  prime  contractor  had  not  even  picked  up  the 
WBE's  requisition  checks  and  pressured  him  to  do  so 
immediately.   The  contractor  did  not  respond. 
(Exhibit  #64) 

*  One  and  a  half  years  later,  a  minority  business  is 
still  waiting  for  a  $3  0,000  payment  due  for  work 
completed  at  Franklin  Park.   The  firm,  owned  by  an 
African-American,  specializes  in  heating  oil  supply 
as  well  as  highway  paving  and  draining.  (Springfield, 
p.  190) 

*  An  African-American  witness  stated  that  he  was  not 
paid  for  a  contract  completed  in  Taunton  and  recently 
discovered  that  his  building  supply  company  might 
have  been  the  victim  of  insidious  supplier  fraud. 
The  MBE  purchased  building  supplies  from  a  wholesale 
manufacturer  and  was  required  to  agree  to  receiving 
joint  checks  in  lieu  of  a  credit  account.   To  date, 
the  general  contractor  has  written  $3  6,000  in  checks. 
Of  that  amount,  the  minority  businessman  has  received 
only  $855.   His  effort  to  investigate,  with  the 
assistance  of  the  project  architect,  received  no 
response  from  either  the  general  contractor  or  the 
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manufacturer.   He  alleged  that  his  name  was  forged  on 
the  checks.  (New  Bedford,  pp.  282-285) 

*  One  MBE  testified  that  general  contractors  will  use 
an  on-the-job  dispute  as  an  excuse  for  denying 
payment.   This  MBE,  a  drywall  and  carpentry 
contractor,  supplied  sheetrock  to  a  municipal  housing 
development  in  Holyoke.   The  general  contractor 
received  payment  for  the  work  and  paid  all  of  the 
majority  subcontractors.   However,  he  withheld  $6,000 
from  the  minority  owner,  ostensibly  for  the  MBE ' s 
failure  to  clean  the  site  after  finishing  the  job. 
The  MBE  maintained  that  his  clean-up  was  more  than 
adequate.  (Springfield,  p.  218) 

*  An  African-American  attorney  in  Boston  testified  that 
majority  contractors  represented  by  other  attorneys 
at  her  law  firm  do  not  experience  non-payment 
problems  at  the  same  rate  as  minority  contractors. 
She  stated  that  some  MBEs  and  WBEs,  owed  substantial 
amounts  of  money  for  their  work,  may  never  get  paid. 
Because  most  minority  and  women-owned  firms  lack  the 
financial  resources  necessary  to  pursue  payments 
through  the  legal  system,  they  must  forgo  the  money 
altogether.  (Roxbury,  p.  154) . 
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8.    Double  Standards  in  Performance  and  Qualifications 

Many  MBEs  and  WBEs  testified  that  they  are  regularly 
given  poor  quality  work  but  held  to  higher  performance 
standards  than  majority  contractors.   Double  standards  are  a 
constant  frustration  for  M/WBEs,  who  must  prove  their 
competence  and  commitment  both  on  a  daily  basis  and  at  every 
new  job  site.   In  a  small  number  of  cases,  M/WBEs  reported 
that  majority  contractors  resorted  to  harassment  and 
sabotage  in  their  efforts  to  prove  that  the  minority  and 
women-owned  firms  were  incompetent  and  unqualified. 

*  Some  majority  contractors  hold  M/WBEs  to  double 

standards  because  they  resent  having  to  work  with 

minority  and  women-owned  firms,  according  to  the 

executive  director  of  a  large,  Boston  area  minority 

contractor's  association: 

If  forced  to  subcontract  with  the  MBE,  the 
majority  general  contractor  will  hassle  a  minority 
subcontractor  about  an  infinite  variety  of 
"problems"  regarding  the  MBE  on  the  job.   For 
example,  a  minority  subcontractor  could  do  a  job 
exactly  to  specifications,  but  a  project  manager 
will  always  find  something  wrong  and  make  the 
minority  firm  spend  more  money  to  do  additional 
work  and  make  changes.  (Exhibit  #9A) 

*  The  director  of  the  contractor's  association  further 
testified  that  MBE  firms  were  often  assigned  boring, 
repetitive  or  unskilled  jobs  on  large  projects.   As 
evidence  of  the  practice,  he  described  the  experience 
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of  a  minority  landscaping  firm  which  was  given  the 
worst  work  on  a  job  in  Cambridge.   The  MBE  was  told 
to  landscape  a  section  of  the  site  located  at  the 
bottom  of  a  hill  where  rain  and  other  drainage  would 
ruin  all  of  his  work.   Majority  contractors  often 
assign  M/WBEs  to  the  most  difficult  and  problematic 
tasks.  (Roxbury,  p.  110) 

Testimony  indicated  that  assigning  menial  work  to 
minorities  was  a  standard  practice  in  a  small  number  of 
firms. 

*  According  to  a  state  contract  compliance  officer: 

In  these  firms,  women  and  minority  employees  get 
the  most  menial  jobs  on  the  construction  site. 
They  are  made  to  sweep  the  floors  and  carry 
equipment,  materials  and  other  things  from  one 
place  to  another.   In  these  firms  minorities  may 
end  up  spending  the  entire  day  working  next  to 
extremely  loud  machinery;  a  hazard  to  which  a 
majority  employee  is  never  exposed.   Even  worse, 
these  firms  never  give  their  African-American  male 
employees  the  opportunity  to  learn  a  skill  or 
trade.   An  African-American  working  for  one  of 
these  firms  knows  that  he  will  never  do  anything 
but  menial  work,  yet  most  of  these  employees  will 
not  complain  to  a  compliance  monitor  because  they 
are  afraid  of  losing  the  jobs  they  have.  (Exhibit 
#72) 

*  An  African-American  masonry  contractor  from  Western 
Massachusetts  commented  that  M/WBEs  must  constantly 
prove  themselves  and  be  three  times  as  good  as  white 
male  contractors.  (Springfield,  p.  63) 
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*  A  Native  American  electrical  contractor  testified 
that  M/WBEs  were  expected  to  be  twice  as  good  as 
their  majority  counterparts  and  could  not  afford  to 
make  mistakes.   According  to  the  Native  American, 
majority  contractors  "felt  that  we  should  fail, 
because  we  were  a  minority  contractor  and  we  didn't 
belong  in  that  business  because  we  weren't  capable." 
Because  of  this  attitude,  general  contractors 
insisted  that  he  follow  "the  letter  of  the  law"  but 
they  did  not  require  the  same  of  his  majority 
counterparts.  (Framingham,  pp.  59-60) 

Many  women  business  owners  offered  evidence  of  double 
standards. 

*  One  WBE  testified  concerning  her  work  as  a 
construction  subcontractor  for  the  MWRA  at  Deer 
Island.   On  that  particular  job,  she  said, 
"Everything  must  be  done  to  perfection."   She 
believed  that  she  did  not  get  the  same  concessions 
from  the  project  manager  as  the  small,  white  male 
contractors  on  the  same  job.  (Boston,  pp.  3  4  6-347) 

*  Another  WBE,  a  masonry  contractor,  explained  that  she 
must  work  as  hard  as  possible  and  "give  150%  to 
receive  50%  of  the  recognition."   On  the  job  she  is 
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careful  to  dress  conservatively,  avoid  problems  and 
ignore  sexual  innuendos.   It  is  her  belief  that  in 
order  for  M/WBEs  to  survive  they  cannot  complain  or 
draw  any  attention  to  themselves.   She  is  the  only 
woman  in  the  New  Bedford  area  mason's  union.  (New 
Bedford,  pp.  45-4  6) 

*  A  former  electrical  apprentice  testified  about  being 
treated  differently  from  other  male  apprentices.   The 
woman,  who  trained  with  the  IBEW  in  Massachusetts, 
testified  that  "[she]  was  expected  to  be  better  than 
the  guys  —  not  merely  as  good,  but  better."  (Exhibit 
#65) 

*  The  female  owner  of  a  small  architecture  firm 
testified  that  double  standards  were  prevalent  even 
in  the  white  collar  design  industries.   Although  she 
suffered  less  from  discrimination  than  women  in  the 
construction  trades,  she  constantly  had  to  prove  her 
worth  and  stamina.   "I  have  had  to  be  tougher  and 
smarter  than  my  male  counterparts.  If  I  represent  my 
clients  in  the  field  as  I  am  supposed  to  as  an 
architect,  I  am  called  a  bitch,  where  a  man  might  be 
referred  to  as  a  tough  negotiator."   When  this  woman 
started  her  own  firm,  her  former  boss  told  one  of  her 
clients  that  she  would  never  succeed  and  commented, 
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"How  can  a  woman  have  any  credibility  in  this 
business?"  (Exhibit  #68) 

M/WBEs  testified  that  they  are  not  only  expected  to  do 
better  quality  work  but  are  forced  to  put  up  with  abuse  and 
mistreatment  lest  they  behave  in  a  manner  which  confirms 
expectations.   In  this  manner,  M/WBEs  believe  that  they  are 
trapped  by  the  double  standard:   if  their  work  is  not 
perfect,  or  if  they  dare  to  complain,  majority  contractors 
will  find  fault;  in  some  cases,  they  testified,  even  if 
their  work  is  perfect,  majority  contractors  harass  them 
until  a  dispute  forces  them  to  leave  the  job. 

*  One  WBE  testified  that  she  was  the  victim  of  such  a 
dispute.   When  she  started  her  WBE  power  company  in 
1976,  she  was  offered  only  poor  assignments.   Instead 
of  receiving  contracts  to  repair  power  lines,  she  was 
offered  unchallenging  tasks  such  as  tree-trimming  and 
storm  clean-up.   She  pursued  other  work  without 
success.   After  ten  years  in  business  she  finally 
received  a  quality  assignment;  however,  she  was 
immediately  terminated  over  a  minor  safety  violation. 
The  project  superintendent  did  not  inform  her  of 
meetings  on  her  case.  (New  Bedford,  pp.  216-218) 
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*  A  female  construction  contractor  testified  that 
gender  discrimination  and  double  standards  motivated 
criticism  of  her  work  at  the  Northeastern 
Correctional  Center.   Project  officials  repeatedly 
complained  about  her  backfill  work,  despite  test 
results  which  showed  that  the  job  was  performed 
exactly  as  specified.   An  engineer  who  was  friendly 
with  the  project  managers  visited  the  site  and 
declared  the  backfill  job  to  be  sloppy  and  unf irmly 
packed;  however,  soil  compaction  tests  again 
vindicated  the  WBE's  performance.   The  general 
contractor  accused  her  of  being  uncooperative  and 
backcharged  her  for  slightly  less  than  what  she  would 
have  earned  on  the  job.  (Exhibit  #63) 

*  An  African-American  painting  contractor  testified 
that  he  was  the  object  of  subtle  harassment  while 
working  with  a  majority  company  on  a  site  in 
Mattapan.   The  minority  contractor  complained  after  a 
majority  plastering  company  removed  a  scaffolding 
structure  which  his  firm  needed  in  order  to  paint  the 
building.   Both  the  foreman  and  the  owner  of  the 
building  told  him  to  set  up  his  own  structure. 
According  to  the  MBE,  the  general  contractor  is 

.  legally  responsible  for  supplying  scaffolding  over  8 
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feet.   The  MBE  confronted  the  general  contractor, 
left  the  job,  and  was  backcharged  for  the  work. 
(Roxbury,  pp.  240-241) 

*  On  a  job  at  Children's  Hospital,  the  same  minority 
contractor,  as  referred  to  above,  testified  that  he 
was  fired  for  speaking  with  an  affirmative  action 
compliance  officer.   He  testified  that  he  had  not 
made  any  complaints  to  the  visiting  officer. 
(Roxbury,  pp.  183-185) 

*  One  WBE,  a  manufacturer  of  blinkers  for  highway 
construction  barriers,  alleged  that  she  was  the 
victim  of  sabotage  by  majority  competitors.   The 
director  of  SOMWBA  testified  regarding  this  WBE ' s 
attempt  to  expand  her  business  to  include  being  a 
supplier  of  barriers,  in  addition  to  manufacturing 
blinkers.   However,  each  time  the  WBE  supplied  a  job, 
her  highway  barriers  were  destroyed  by  her 
competitors  overnight,  and  the  site  inspector  found 
her  in  violation.   Because  of  sabotage,  the  WBE 
failed  in  her  attempt  to  expand  her  business. 
(Roxbury,  pp.  183-185) 

*  An  M/WBE  consultant  witnessed  similar  problems  when 
serving  as  an  affirmative  action  monitor  on  the 
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Harbor  Point  project.   A  large  majority  drywall, 
plastering  and  painting  company  owner  consented  to 
M/WBE  goals,  but  constantly  complained  about  the 
M/WBEs  he  hired.   He  claimed  that  M/WBEs  did  poor 
quality  work  or  misunderstood  the  price  of  the  job; 
according  to  the  affirmative  action  monitor,  these 
allegations  were  unfounded.   However,  mediation 
failed  and  most  of  the  M/WBEs  were  eventually  fired 
(Framingham,  p.  101) . 

9.    Harassment  and  Stereotypical  Attitudes 

M/WBEs  testified  that  one  reason  they  face  double 
standards  and  receive  less  desirable  assignments  is  that 
some  white  contractors  have  stereotypical  attitudes  about 
their  abilities.   Common  stereotypes  portray  M/WBEs  as  slow, 
unskilled  in  their  trades  and  lacking  motivation.   Moreover, 
many  stated  that  they  are  often  subjected  to  racist  and 
sexist  slurs  on  the  job  site. 

*  An  African-American  insurance  executive  testified 
that  many  of  his  white  colleagues  in  the  surety  bond 
industry  shared  a  common  perception  of  M/WBEs: 
"There  is  an  automatic  assumption  that  you're 
incapable.   That  you  do  not  have  the  skills  .  .  .  the 
technical  sophistication  .  .  .  nor  the  driving  desire 
to  get  the  job."   He  stated  that  this  perception  hurt 
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M/WBEs  in  their  struggle  to  obtain  bonding.   The 
testifying  insurance  executive  owns  the  only  minority 
surety  bond  company  in  the  state.  (Boston,  p.  2  61) 

*  A  contract  compliance  officer  from  the  MWRA  heard 
majority  contractors  express  stereotypical  attitudes 
about  the  speed  and  quality  of  M/WBEs'  work. 
Comments  such  as  "these  people  have  two  speeds:  slow 
and  stop,"  referring  to  minorities,  and  "women  aren't 
suitable  for  construction  work,"  were  quite  typical. 
(Exhibit  #72) 

*  According  to  an  M/WBE  who  monitored  the  Harbor  Point 
project  as  a  private  consultant,  unions  and 
contractors  working  on  the  Harbor  Point  project  were 
reluctant  to  use  M/WBEs  because  they  believed  that 
the  minority  and  women-owned  companies  worked  too 
slowly.  (Framingham,  pp.  99-100) 

*  Another  witness  described  the  stereotypes  he 
confronts  as  an  African-American  printer  in  Boston. 
According  to  the  printer,  "there  is  an  attitude  that 
African-Americans  can't  do  certain  things.   You  know, 
African-Americans  can't  do  four  colors.   African- 
Americans  can't  do  brochures  ..."  (Framingham,  pp. 
135-136) 
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According  to  testimony,  many  of  the  stereotypes  about 
M/WBEs  are  expressed  in  racist  and  sexist  slurs.   The  slurs 
are  a  common  form  of  harassment  on  the  job. 

*  The  owner  of  a  computer  system  consulting/computer 
aided  drafting  firm  testified  that  she  was  dismayed 
when  one  of  her  employees  was  the  object  of  a  racist 
slur.   On  a  job  site,  the  employee  overheard  a  member 
of  the  prime  contracting  firm  say,  "What  do  we  need 
this  19-year-old  nigger  bitch  being  here  to  consult 
us  on  this  database?"   Both  the  owner  and  her 
employee  are  African-American.  (Boston,  p.  3  56) 

*  On  a  site  in  Fall  River,  several  employees  of  an 
African-American  painting  contractor  were  called 
"niggers"  and  "coons".  (Roxbury,  p.  249) 

*  An  African-American  highway  paving  and  draining 
contractor  testified  that  his  workers  were  called 
"nigger"  frequently.  (Springfield,  p.  196) 

*  Another  African-American  witness,  the  owner  of  a 
trucking  company,  categorized  such  slurs  as  "the 
usual  nonsense,  business-wise  .  .  .  those  things 
which,  as  a  business  person,  we  ignore."  (Roxbury,  p. 
120) 
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*  The  Hispanic  owner  of  a  textile  manufacturing  company 
testified  about  the  stereotypical  attitudes  of  his 
predominantly  white  female  employees.   The  employees 
insisted  upon  calling  him  "Joe"  rather  than  by  his 
real  name,  Jose,  and  wondered  aloud  about  how  he 
could  operate  a  manufacturing  company  since  Hispanics 
were  only  capable  of  collecting  welfare  payments. 
(Exhibit  #102) 

*  Another  WBE,  a  landscape  architect  working  for  the 
Lynn  Housing  Authority,  overheard  an  inspector  ask 
the  prime  contractor's  supervisor,  in  reference  to 
the  female  landscape  designer,  "Who's  your  bimbo  on 
this  job?"  (Exhibit  #64) 

*  A  site  construction  WBE  testified  that  she 
experienced  sexist  slurs  at  the  MWRA's  Deer  Island 
project.   When  she  complained  about  the  work  she  had 
been  given  the  project  superintendent  told  her,  "I 
don't  care  if  you  go  tits  up."   Recently,  on  the  same 
project,  a  union  steward  declared,  "I  won't  give  that 

f c anything,"  and  told  her  that  she  belongs 

at  home  in  the  kitchen,  not  on  a  construction  site. 
(Boston,  p.  34  6) 
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*  The  state's  Commissioner  of  Indian  Affairs,  a  former 
contractor,  encountered  stereotypical  attitudes  about 
Native  Americans  at  the  bank  he  had  been  a  customer 
at  for  years.   When  he  asked  for  a  $10,000  loan,  the 
banker  told  him,  "I  don't  know  about  that.   I  thought 
you  boys  came  in  to  buy  a  pair  of  shoes  or 
something."  (Worcester,  p.  11) 

*  Native  American  witnesses  testified  that  they  were 
continually  forced  to  endure  similar  types  of 
prejudice.   According  to  the  Chief  of  the  Mashpee 
Wampanoag  Tribe,  Native  Americans  often  heard 
comments  like  "you're  from  Mashpee  .  .  .  what  do  you 
expect,"  referring  to  the  tribe's  official  homeland 
on  Cape  Cod.  (Exhibit  #105) 

According  to  a  staff  member  at  the  Boston  Indian 
Council,  stereotypes  about  Indians  are  perpetuated  by 
unrealistic  portrayals  in  movies  and  television.   The 
Council,  an  advocacy  group,  receives  numerous  requests  from 
elementary  schools  that  want  an  Indian  to  visit  their 
classrooms  in  full  headdress  and  costume,  fulfilling  their 
stereotypical  image.   According  to  the  Council,  modern, 
urban  Native  Americans  are  mostly  poor  and  looking  for  work. 
(Exhibit  #165) 
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A  majority  of  women  in  the  construction  trades 
experience  sexual  harassment  at  work. 

*  A  WBE  testified  that  she  was  harassed  in  her  efforts 
to  obtain  work  for  her  trucking  company.   One 
contractor  conditioned  his  offer  of  work  in  the 

following  manner:   "If  you  f me  you  can  truck  me." 

(Springfield,  p.  96) 

*  According  to  a  1989  study,  nearly  all  women  in  the 
trades  experience  uninvited,  sexually  suggestive 
comments,  looks  and  gestures  on  a  regular  basis.   The 
study  found  that  "such  comments  are  so  pervasive  that 
the  only  factor  related  to  a  woman's  likelihood  of 
receiving  sexually  suggestive  comments  is  opportunity 
—  women  who  work  with  a  partner  or  crew,  rather  than 
alone,  are  more  likely  to  receive  uninvited 
comments."   Almost  50%  of  the  women  surveyed  alleged 
that  they  experienced  uninvited,  deliberate  touching 
from  their  co-workers.   A  smaller  number,  21%,  were 
touched  in  a  sexual  manner  by  a  supervisor. 
Moreover,  38%  reported  that  their  co-workers 
pressured  them  for  sexual  favors,  and  36%  claimed 
they  received  uninvited  notes,  pictures  or  other 
objects  of  a  sexual  nature.  (Exhibit  #89,  pp.  8-9) 
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i 
10.   Discrimination  By  Unions 


a.  Limited  Access  to  Unions  and  Apprenticeship 
Training  Programs     MCAD's  public  hearings  generated 
significant  evidence  that  minorities  and  women  have 
limited  access  to  unions  and  their  apprenticeship 
training  programs.   Unions  play  a  crucial  role  in  the 
training  and  employment  of  future  construction 
contractors  by  providing  apprenticeship  training 
programs  and  operating  employment  referral  halls. 

Twenty  years  ago  minorities  and  women  had 
virtually  no  access  to  unions.   However,  because  of 
affirmative  action  pressure  and  litigation  against  one 
major  Boston  union,  minority  and  women  membership  in 
unions  has  improved  slightly.   Most  of  the  increases 
have  occurred  during  the  past  five  years,  although 
minority  and  majority  contractors  disagree  about 
whether  the  increased  numbers  means  that  access  has 
truly  improved . 

According  to  a  MCAD  analysis  of  the  Equal 
Employment  Opportunity  Commission's  1984  EEC— 3  Reports, 
minorities  comprised  a  very  small  percentage  of  union 
membership  in  1984.   With  49  union  locals  reporting, 
minorities  were  less  than  10%  of  total  union  membership 
in  that  year  (See  Chart  1) .   Moreover,  60%  of  the 
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minorities  belonging  to  unions  were  laborers,  10%  were 
electricians,  9%  were  ironworkers  and  12%  fell  into 
miscellaneous  categories.  (See  Chart  2)   Excluding 
white  and  minority  laborers,  minorities  were  only  4.7% 
of  the  total  skilled  trade  members,  and  white  females 
comprised  less  than  1%  of  this  total.  (See  Chart  3) 

In  1990,  to  supplement  evidence  collected  at  the 
public  hearings,  MCAD  requested  membership  information 
from  a  number  of  union  locals.  (See  Chart  4)   Of  nearly 
13  0  questionnaires  sent,  only  12  were  returned  and  only 
10  contained  membership  information.   An  analysis  of 
data  presented  by  the  ten  responding  unions  indicated 
that  minorities  have  not  achieved  greater  access  to 
unions,  as  was  asserted  by  one  witness.   In  fact, 
minority  participation  in  union  locals  in  1990  appears 
to  be  quite  similar  to  that  reported  to  the  EEOC  in 
1984:   98%  are  white  male,  2%  are  female,  2.7%  are 
African-American,  2.4%  are  Hispanic,  0.3%  are  Asian, 
and  0.2%  are  Native  American.34 


Exhibit  #149,  Equal  Employment  Opportunity  Union  Local  1984 
EEO-3  Reports,  U.S.  Equal  Employment  Opportunity  Commission, 
January  17,  1989. 

Exhibit  #150,  Union  Local  Reports,  requested  by  Massachusetts 
Commission  Against  Discrimination  (MCAD) .  These  figures  indicate 
that  minorities  are  significantly  underrepresented  in  Massachusetts 
union  locals.  However,  because  of  the  low  rate  of  response  to 
MCAD's  survey,  the  foregoing  conclusion  is  based  on  a  limited  nume- 
rical base. 
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Many  of  the  witnesses  who  testified  at  the  MCAD 
hearings  were  either  the  first  or  one  of  very  few  women 
or  minorities  in  their  union.   Most  women  and  minority 
union  members  gained  membership  status  due  to  pressure 
from  affirmative  action  officers. 
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CHART  #1 


Race  &  Gender  Characteristics  of 
Massachusetts  Unions,  1984. 

49  Union  Locals  Responding 


White  Male 
21723 


Female 
287 


Minority 
2125 


Source:  Union  Local  1984  EEO-3 
Employment  Report 
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CHART  #2 


Minority  Representation 
by  Trade,  1984. 


Misc 
253 


Laborers 
1358 


on  Workers 
198 


Carpenter 
72 


Electrical 
222 


Plumbers 
19 


Source:  Union  Local  EEO-3 
Employment  Report 
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CHART  #3 


Representation  of  Minorities  in 
Skilled  Trade  Unions,  1984. 


White  Male 
15438 


Minority 

Female 
143 


Source:  Union  Local  1984  EEO-3 
Employment  Report 
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CHART  #4 


Union  Local  Membership 
by  Race  and  Gender,  1990 


Thousands 


10  Union  Locals  Reported 


Total        Male 

82B1  8112 

Source:  Exhibit  #150 


Female      Black    Hispanic    Asian     Am.  Ind. 

169  223  196  27  16 
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*  One  WBE,  a  white  female,  is  the  only  woman  in  a  300 
member  New  Bedford  area  mason's  union.   She  stated 
that  an  affirmative  action  officer  forced  the  union 
to  accept  her;  until  then,  her  own  efforts  at  gaining 
membership  were  unsuccessful.  (New  Bedford,  pp.  36, 
45) 

*  Another  WBE,  a  union-trained  electrical  contractor, 
entered  the  IBEW's  Local  103  four  years  after  it 
began  to  accept  women.   She  stated  that  she  would  not 
have  been  accepted  without  affirmative  action 
pressure;  she  is  currently  one  of  approximately  ten 
women  in  the  3,000-4,000  member  local.  (Exhibit  #70) 

According  to  a  representative  of  Women  in  the 
Building  Trades  (WIBT) ,  a  training  and  advocacy 
organization,  many  women  are  in  the  same  situation  as 
the  above-mentioned  WBEs.   In  general,  women  were  not 
admitted  to  unions  or  apprenticeship  programs  until 
1978.   Presently,  women  represent  only  2%  of 
tradespeople  locally  and  nationally.   Apprenticeship 
participation  by  women  averages  5.9%  locally.  (Boston, 
pp.  182-184) 

*  A  former  electrical  apprentice  left  her  union  for 
lack  of  work  and  later  learned  that  she  had  only  been 
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admitted  because  of  affirmative  action  pressure.   She 
described  her  local's  attitude  toward  admitting  women 
as  typified  by  remarks  such  as:   "In  our  area  I 
didn't  think  the  women  were  interested  in  the 
apprenticeship  program  in  any  trade;"  "I  just  had  a 
feeling  that  they  didn't  like  construction;"  and 
"Just  going  by  my  two  daughters,  it's  not  what  they 
would  like."  (Exhibit  #65) 

*  One  African-American  mason  testified  that  he  came  to 
Massachusetts  from  the  South  with  union  training. 
Despite  his  efforts,  he  was  unable  to  join  a  union 
and  without  a  union  card,  he  could  not  find  work  as 
an  apprentice.   He  was  finally  admitted  to  a  local 
bricklayer's  union,  becoming  one  of  five  minorities 
in  the  300-500  member  organization.   According  to  the 
African-American  mason,  discrimination  in 
Massachusetts  is  worse  than  in  Alabama.  (Springfield, 
pp.  52,  63,  71) 

*  An  African-American  plumbing  and  heating  contractor 
testified  that  he  has  been  a  member  of  the  Longmeadow 
Plumbers  and  Pipefitters  Union  since  1973.   He 
believed  that  he  was  admitted  only  because  he  applied 
at  a  time  when  unions  were  pressured  to  comply  with 
federal  affirmative  action  goals.   In  1973  he  became 
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the  second  minority  in  the  entire  union,  joining  an 
African-American  journeyman.   At  present,  the  150 
member  union  has  only  three  minority  members. 
(Springfield,  p.  250) 

*  An  Hispanic  carpenter  testified  that  her  husband  was 
the  first  Hispanic  to  integrate  Worcester's  Local 
107,  a  carpenter's  union.   According  to  the  witness, 
her  husband  benefitted  from  a  1972  decision  which 
forced  unions  to  integrate.   At  the  time,  only  three 
of  approximately  one  thousand  union  members  were 
minorities.  (Worcester,  p.  45) 

*  An  Hispanic  MBE  testified  that  he  was  the  first 
minority  to  integrate  the  Worcester  plumber's  union 
in  1971.   Almost  twenty  years  later,  there  are  only 
three  minorities  in  the  union.  (Worcester,  p.  87) 

Several  M/WBEs  stated  that  it  is  easier  for  whites 
to  join  unions  because  they  have  friends  and  relatives 
who  are  members.   Since  minorities  have  been  denied 
entry  to  the  unions,  they  have  not  been  able  to  help 
each  other  in  the  same  way. 

*  According  to  the  above  mentioned  Hispanic  plumber, 
"the  way  unions  used  to  be  years  ago  is  you  got  hired 
because  your  father  was  in  the  union.   Because  of 
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that  process,  they  had  left  a  lot  of  other  people 
out,  and  they  don't  want  to  let  anybody  else  in." 
(Worcester,  p.  88) 

*  Another  MBE,  an  African-American  plumbing  and  heating 
contractor,  explained  that  many  minorities  "don't 
even  bother"  signing  up  with  unions  because  they 
believe  that  they  must  know  someone  on  the  inside  to 
be  admitted.   These  minorities  are  discouraged  from 
applying  because  "they  know  that  they've  got  so  many 
walls  to  go  through  or  hurdles  to  go  over." 
(Springfield,  p.  258) 

*  According  to  an  African-American  female  member  of 
Springfield's  School  Committee,  many  minority 
students  in  Springfield's  vocational  high  school 
programs  have  little  success  in  applying  to  unions. 
Minority  students,  including  African-Americans, 
Hispanics  and  Asians,  represent  85%  of  Springfield's 
vocational  high  school  population.  Yet,  because  they 
have  no  contacts  in  the  unions  to  support  their 
applications,  they  do  not  consider  the  effort  at 
membership  to  be  worthwhile.   Moreover,  many  minority 
students  become  discouraged  when  they  hear  of  other 
minorities  who  have  not  been  allowed  to  join. 
(Springfield,  pp.  76-77) 
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Some  minority  applicants  were  reported  to  be 
discouraged  by  union  entrance  fees. 

*  Normally  high,  entrance  fees  are  often  inflated  for 
minorities,  according  a  Cape  Verdean  female  city 
councilor  in  New  Bedford.  (New  Bedford,  p.  18) 

*  The  state's  Commissioner  of  Indian  Affairs,  a  former 
MBE  construction  contractor,  testified  that  in  1969, 
his  employees  were  asked  to  pay  exorbitant  union 
entrance  fees.   Although  the  normal  fee  was 
approximately  $500,  the  union  asked  his  Native 
American  employees  for  $2,000  each.  (Worcester,  p. 
17) 

In  general,  lack  of  access  to  unions  contributes 
to  M/WBE  unemployment  and  discourages  entrepreneurship. 

*  According  to  the  African-American  owner  of  a  painting 
firm,  it  is  difficult  to  get  a  job  without  a  union 
card,  but  it  is  often  difficult  to  get  a  union  card 
without  a  job;  this  cycle  represents  a  Catch-2  2  for 
many  minority  firms.  (Roxbury,  p.  241) 

In  contrast  to  the  statements  made  by  MBEs  and 
WBEs,  a  number  of  majority  contractors  and  majority 
trade  associations  assert  that  minorities  and  women 


-  104  - 

have  plenty  of  opportunities  to  acquire  union 

membership.   However,  some  were  willing  to  concede  that 

i 

over  twenty  years  ago  access  was  extremely  restricted. 

*  A  representative  of  the  Boston  Building  Trades 
Council  (BBTC)  claimed  that  since  1970  minorities 
have  had  "excellent"  access  to  unions.   Prior  to  that 
year,  minorities  did  not  join  unions  simply  because 
they  did  not  request  access.   It  was  only  when  the 
civil  rights  movement  made  minorities  aware  of  their 
rights  that  they  wanted  to  belong.   Many  minority 
contractors  who  own  businesses  today  were  once  union 
trainees  in  Massachusetts.   According  to  the 
representative,  the  BBTC  supported  improved  union 
access  for  minorities  by  helping  to  enact  the  Boston 
Plan;  the  Plan  required  that  3  0%  of  every 
apprenticeship  training  class  be  reserved  for 
minorities.   Between  1975  and  1977,  a  period  of  high 
unemployment  in  Boston,  unions  were  hard  pressed  to 
maintain  apprenticeship  classes  in  any  form,  let 
alone  meet  the  numerical  goals  of  the  Boston  Plan. 
Similarly,  low  minority  apprenticeship  participation 
rates  since  1988  can  be  attributed  to  the  state's 
economic  downturn.  (Exhibit  #160) 
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*  A  representative  of  a  large  Massachusetts  majority 
construction  company,  one  of  the  top  200  building 
firms  in  the  country,  stated  that  although  unions 
began  to  admit  minorities  in  greater  numbers  during 
the  last  five  years,  their  minority  enrollment  record 
could  improve  even  more;  some  unions  still  lack  a 
reasonable  percentage  of  women  and  minority  members. 
However,  twenty  years  ago,  minorities  were  blatantly 
excluded  from  unions  and  kept  off  of  union  jobs. 
(Exhibit  #164) 

b.  Employment  Discrimination  by  Union  Halls 
Those  minorities  and  women  who  do  gain  admission  to 
unions  and  union  training  programs  are  not  immune  from 
discrimination.   A  significant  number  of  minorities, 
especially  African-Americans,  presented  evidence  of 
employment  discrimination  which  they  experienced  as 
union  members.   A  number  of  African-American  and 
Hispanic  MBEs  testified  that,  as  minorities,  they  were 
regularly  the  last  hired  and  first  fired.   These  MBEs 
also  reported  spending  less  time  working  than  waiting 
for  work  in  the  union  halls.   Other  MBEs  claimed  that 
they  were  only  hired  for  jobs  with  affirmative  action 
requirements . 
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*  According  to  an  African-American  highway  paving  and 
draining  contractor  in  the  Springfield  area,  minority 
union  members  were  only  used  to  fulfill  percentage 
requirements  on  particular  jobs.   When  the  minority 
participation  percentage  was  met,  the  minority 
workers  were  laid  off.   Although  minorities 
represented  2%  of  the  operators  and  5%  of  the 
laborers,  locally,  on  any  given  day,  4%  of  the  union, 
all  minority,  could  be  found  waiting  for  work  in  the 
union  hall.  (Springfield,  p.  201) 

*  One  witness  testified  that  he  joined  his  union  with 
the  help  of  the  Third  World  Jobs  Clearinghouse,  an 
advocacy  and  training  organization  for  minorities  in 
construction.   As  a  union  member,  however,  he  was 
unemployed  for  long  periods  of  time  and  scarcely 
earned  enough  money  to  support  himself.   When  he  got 
work,  he  was  always  the  first  fired.   The  witness 
stated,  "if  they  were  to  keep  someone,  it  would 
always  be  majority,  regardless  of  how  hard  you  worked 
or  what  you  could  do."  (Roxbury,  pp.  125-126) 

*  An  African-American  contractor  and  developer  reported 
that  minorities  were  only  used  for  jobs  with 
affirmative  action  requirements.   Otherwise, 
minorities  spent  the  majority  of  their  time  sitting 
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in  the  union  halls  with  other  minorities. 
(Springfield,  p.  222) 

*  According  to  another  MBE,  an  African-American 
painting  contractor,  African-American  workers  were 
the  only  ones  who  waited  in  the  union  halls;  white 
workers  were  notified  by  telephone  when  a  project 
began.   This  MBE  claimed  that  union  representatives 
kept  a  little  black  book  of  majority  workers. 
However,  minorities  were  not  listed.  (Roxbury,  pp. 
247-248) 

*  A  former  member  of  the  IBEW's  Local  256  testified 
that  she  was  deliberately  given  less  work  than  the 
male  apprentices  in  her  class.   She  heard,  through  a 
fellow  apprentice,  that  the  local's  business  agent 
was  unable  to  place  her  on  projects  because  no  one 
wanted  to  hire  a  "girl."   When  confronted,  the 
business  agent  denied  the  statement  and  told  her  that 
there  was  a  shortage  of  work  for  everyone.   However, 
her  research  indicated  that  a  construction  slowdown 
could  simply  not  explain  her  lack  of  work.   Over  a 
two-year  period,  all  of  the  male  apprentices  with 
comparable  experience  logged  more  hours  than  she  did; 
in  some  cases  the  men  logged  1,000  more  hours.   She 
was  regularly  assigned  to  short-term  jobs  where  she 
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was  unable  to  log  many  hours.   Male  apprentices  were 
often  assigned  to  long-term  jobs  as  soon  as  she  was 
placed  on  an  inferior  assignment.   Even  new  male 
apprentices,  with  over  a  year  less  experience  than 
she,  were  able  to  log  more  hours.   On  the  day  she 
resigned  due  to  lack  of  work,  the  union  admitted 
three  new  male  apprentices.   The  female  electrician 
was  the  only  woman  ever  to  belong  to  the  Fitchburg 
local  and  of  approximately  100  male  members,  there 
was  only  one  African-American  and  no  Hispanics. 
(Exhibit  #65) 

*  According  to  a  state  contract  compliance  officer, 
"almost  every  construction  trade  union  in  the  Boston 
area  routinely  avoided  providing  any  opportunities 
for  women  and  minorities."  This  officer  negotiated 
with  general  contractors  who  complained  that  unions 
had  no  minority  or  women  workers  for  them  to  hire, 
but  she  also  heard  minority  and  women  union  members 
claim  that  they  were  rarely  assigned  to  jobs.   In 
many  specific  cases,  she  found  that  the  union  claimed 
it  was  unable  to  employ  its  women  and  minority 
members  and  did  not  assign  them  to  jobs.   However,  at 
the  same  time,  general  contractors  were  requesting 
minority  and  women  members  for  jobs.  (Exhibit  #72) 
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*  A  representative  of  a  large  majority  general 
contractor  explained  that  there  was  little  it  could 
do  to  ensure  that  unions  employed  their  minority  and 
female  members.   On  public  sector  jobs,  general 
contractors  frequently  submitted  an  advance  request 
for  a  specified  number  of  women  and  minority  union 
workers.   However,  if  the  union  sent  white  male 
employees  instead,  the  contractor  was  forced  to  use 
the  white  males  to  meet  project  deadlines.  (Exhibit 
#164) 

*  The  owner  of  a  WBE  construction  company  testified 

that  until  she  intervened,  workers  at  a  project  site 

which  she  perceived  to  be  dominated  by  one  ethnic 

white  group  complained  about  her  African-American 

foreman: 

So  I  called  the  head  guy,  the  BA,  and  I  said, 
•Look  it.   I  know  he  looks  black,  but  he  isn't. 
He's  Sicilian  and  he's  related  to  me.'   So  he  [the 
BA]  said,  'Geez,  I  didn't  know, '  and  that  was  the 
end  of  that.  (Boston,  p.  347) 

Employment  discrimination  by  unions  forced  some 
minority  union  members  to  start  their  own  companies  in 
order  to  earn  an  adequate  income. 

*  According  to  the  wife  of  an  Hispanic  carpenter,  her 
husband  received  little  work  as  a  member  of  a 
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carpenters'  union  in  Worcester.   Because  their  family 
suffered  financially  from  this  situation,  he 
eventually  decided  to  leave  the  union  and  start  a 
family-owned  company.  (Worcester,  pp.  77-78) 

*  A  female  mason  testified  that  she  decided  to  start 
her  own  company  because  of  her  frustration  with  the 
union.   She  believed  she  was  an  excellent  apprentice, 
and  in  fact,  was  the  first  woman  in  the  country  to 
win  an  apprenticeship  contest.   However,  as  a 
j ourneywoman ,  she  could  not  find  work;  contractors 
laughed  at  her  and  firmly  refused  to  hire  a  female 
foreman.   At  that  time,  most  of  her  work  came  from 
affirmative  action  program  requirements.   Out  of 
absolute  frustration  with  the  union,  she  decided  to 
start  her  own  business.  (New  Bedford,  pp.  3  6-3  9) 

c.  Union  Discrimination  against  M/WBEs.   MBE 
witnesses  at  the  MCAD  hearings  testified  that  unions 
not  only  discriminate  against  their  own  minority 
members  but  also  harass  minority  and  women-owned 
businesses.   It  was  alleged  that  some  unions  practice 
discrimination  by  sending  inadequate  workers  to  union 
M/WBE  firms,  while  others  pressure  non-union  M/WBEs  to 
pay  union  wages.   It  was  claimed  that  unions  also 
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create  disputes  and  confrontations  as  an  excuse  to  fire 
M/WBEs . 

Some  unions  and  majority  contractors  refuse  to 
allow  MBEs  and  WBEs  to  become  union  shops. 

*  Many  years  ago,  unions  refused  to  work  with  an 
African-American  general  contractor  when  he  sought  to 
become  a  union  shop.   Today,  his  business,  run  by  his 
son,  is  the  largest  minority  prime  contracting  firm 
in  the  state  (Exhibit  #75) . 

*  According  to  an  affirmative  action  consultant,  union 
discrimination  against  M/WBEs  continues  to  exist 
today.   On  the  Harbor  Point  development,  which  she 
monitored,  unions  were  reluctant  to  cooperate  with 
M/WBEs  that  wanted  to  become  union  shops.   As  a 
result,  many  M/WBEs  were  unable  to  compete  for  union 
construction  jobs.  (Exhibit  #59) 

Another  common  union  practice,  according  to  a 
number  of  MBEs  is  to  supply  M/WBEs  with  poor  quality 
workers.35   Saddled  with  the  inadequate  workers,  M/WBEs 
testified  that  they,  at  times,  were  unable  to  produce 
the  quality  of  work  that  was  required  in  order  to 


This  problem  was  cited  by  construction  firms  interviewed  by 
Robert  Glover,  Minority  Enterprises  in  Construction,  New  York: 
Praeger,  1977,  p.  66. 
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overcome  the  double  standards  and  prejudicial  attitudes 
about  their  abilities. 

*  According  to  one  African-American  drywall  and 
carpentry  contractor,  there  were  few  minority 
craftsmen  available  to  work  with  minority  firms. 
Instead,  M/WBEs  were  given  unproductive,  troublesome 
workers  previously  rejected  by  majority  firms. 
Moreover,  in  some  areas  of  Boston,  firms  were 
required  to  hire  local  workers.   These  local 
craftsmen,  although  difficult  to  replace,  took 
excessive  amounts  of  time  and  made  more  mistakes  when 
employed  by  minority  firms.   The  contractor  did  not 
believe  that  unions  sent  the  same  incompetent  workers 
to  majority  firms.  (Boston,  pp.  294-295) 

*  The  director  of  SOMWBA  testified  about  a  M/WBE  firm 
that  had  problems  with  union  workers.   The  owner,  an 
electrical  j ourneywoman ,  trained  with  a  union  and 
then  decided  to  start  her  own  company.   With 
regularity,  the  unions  referred  untrained, 
troublesome  workers  to  her;  this  action  eventually 
forced  her  company  out  of  business  for  an  entire 
year.  (Roxbury,  pp.  185-186) 
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Several  M/WBEs  testified  that  unions  occasionally 
use  disputes  as  an  excuse  to  harass  them  or  kick  them 
off  jobs.   This  practice,  as  set  forth  in  a  previous 
section,  is  also  used  by  some  majority  contractors. 

*  An  Hispanic  carpentry  contractor,  to  a  greater  degree 
than  any  other  witness  at  MCAD's  public  hearings, 
alleged  relentless  persecution  by  unions.   Her 
testimony  revealed  union  conduct  of  harassment,  open 
prejudice  against  Hispanics  and  threats  of  physical 
violence.   She  claimed  that  the  union  threatened 
potential  employers  with  trouble  if  they  hired  this 
MBE,  and  in  some  instances,  pressured  general 
contractors  to  fire  her.   The  Hispanic  contractor 
testified  of  nails  placed  on  the  road  in  front  of  her 
truck  by  union  members,  along  with  a  sign  placed  on  a 
coffee  machine  at  a  job  site  prohibiting  her 
employees  from  drinking  the  beverage. 

*  On  two  recent  jobs  in  Westboro  and  Northfield, 
Massachusetts,  the  above-referenced  contractor's  firm 
was  the  only  MBE  on  the  site.   She  stated  that  the 
union  harassed  her  Hispanic  company  and  its  employees 
but  allowed  white  non-union  subcontractors  to  work  at 
the  site  unhassled.  (Worcester,  pp.  4  3-85) 
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Two  African-American  contractors  testified  that 
union  members  sabotaged  their  equipment  because  they 
were  minorities. 

*  On  a  job  at  Copley  Place,  a  minority  painting 
contractor  was  involved  in  a  dispute  for  refusing  to 
pay  the  union  2%  of  his  workers'  wages.   The  same 
night,  $2,000  worth  of  his  paint  was  stolen  from  a 
guarded  room.  (Roxbury,  pp.  248-249) 

*  An  African-American  highway  paving  and  draining 
contractor  alleged  that  he  was  the  victim  of 
sabotage.   In  1985,  working  for  the  Department  of 
Public  Works  in  Northhampton,  the  minority  contractor 
was  involved  in  a  dispute  with  a  union  representative 
who  wanted  to  replace  his  employees  with  union 
members.   During  the  argument,  the  union 
representative  jumped  in  front  of  a  piece  of  the 
contractor's  machinery,  at  which  time  the  contractor 
began  operating  the  machine  in  protest.   That  night, 
the  same  machine  was  set  on  fire  and  destroyed. 
Although  the  minority  contractor  cannot  prove  that 
his  machine  was  sabotaged,  he  stated  that  he  was 
quite  sure  that  the  fire  was  not  an  accident. 
(Springfield,  p.  200) 
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C.    DISCRIMINATION  AGAINST  RACIAL/ETHNIC/GENDER  GROUPS 

1.    African-Americans 

A  total  of  sixty-two  witnesses  testified  or  submitted 
written  documentation  about  the  experiences  of  African- 
American  contractors  throughout  Massachusetts.   Of  these, 
thirty-eight  were  M/WBEs  and  twenty-four  were  public 
officials  or  community  leaders. 

The  M/WBE  witnesses  owned  businesses  in  a  wide  variety 
of  construction  trades  and  professional  fields,  including: 
drywall/carpentry,  steel/ ironwork,  trucking,  plumbing  and 
heating,  painting,  highway  paving  and  draining,  general 
construction,  masonry,  oil  supply,  office  supply  and 
typewriter  repair,  fire  safety  products  supply,  building 
materials  supply,  trash  disposal,  transportation, 
maintenance  service,  law,  insurance,  surety  bond  insurance, 
banking,  real  estate  development,  architecture,  landscape 
design,  engineering,  printing,  video,  computer  system 
consulting,  affirmative  action  monitoring  and  consulting, 
construction  consulting,  credit  consulting,  management 
consulting,  market  and  applied  research,  and  human  services 
assistance. 

The  other  African-American  witnesses  included  public 
administrators,  elected  officials,  community  activists  or 
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minority  interest  advocates,  contract  compliance  officers,  a 
professor  and  a  consulting  executive. 

Two  white  females,  a  WBE  general  construction 
contractor  and  a  contract  compliance  officer,  also  offered 
testimony  about  the  experiences  of  African-Americans  on 
construction  sites. 

The  sixty-two  witnesses  described  various  patterns  of 
discrimination  against  people  of  color  in  nearly  all  phases 
of  the  contracting  process.   In  particular,  African-American 
MBEs  and  other  officials  testified  about  extensive 
discriminatory  patterns  in  the  following  areas:   financing, 
bonding,  customer  discrimination,  the  "old  boy"  network, 
denial  of  opportunity  to  bid,  in  both  the  public  and  private 
sector,  the  use  of  brokers,  false  reporting,  bid  shopping, 
bid  manipulation,  short  bid  notification,  discrimination  by 
suppliers  and  slow  payment  and  non-payment.   Extensive 
testimony  also  revealed  that  discrimination  against  African- 
American  MBEs  results  in  double  standards  in  performance  and 
qualifications,  harassment  and  stereotypical  attitudes, 
limited  access  to  unions,  employment  discrimination  by 
unions,  and  union  discrimination  against  MBEs. 
2.    Cape  Verdeans 

A  number  of  witnesses  testified  or  submitted  written 
statements  about  discrimination  against  Cape  Verdeans, 
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occurring  particularly  in  New  Bedford  and  other  areas  of 
southeastern  Massachusetts. 

Nine  Cape  Verdean  business  owners  represented  the 
following  professions  and  construction  trades:   trucking, 
general  construction,  automobile  repair,  lumber  supply, 
architectural  engineering/land  surveying,  advertising/marine 
transport,  newspaper  publishing,  computer  system  consulting, 
and  employment  and  training  consulting.   Other  witnesses  who 
testified  about  discrimination  against  Cape  Verdeans 
included  a  public  official,  a  contract  compliance  officer, 
and  two  community  activists. 

According  to  the  witnesses,  Cape  Verdeans  encounter 
discrimination  in  a  number  of  areas,  including:   financing, 
bonding,  customer  discrimination,  denial  of  opportunity  to 
bid,  in  both  the  public  and  private  sector,  the  use  of 
fronts  and  supplier  discrimination.   On  account  of  discri- 
mination, Cape  Verdeans  also  face  harassment  and  stereo- 
typical  attitudes,  limited  access  to  unions,  employment 
discrimination  by  unions,  and  union  discrimination  against 
MBEs. 

The  witnesses  unanimously  agreed  that  Cape  Verdeans 
were  treated  as  African-Americans  because  of  their  skin 
color  and  thus  suffered  the  same  types  of  discrimination  as 
African-Americans.  (New  Bedford,  pp.  27,  85,  331;  Exhibits 
#67  and  #166)   Some  Cape  Verdeans  complained  that  although 
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they  were  treated  like  African-Americans,  they  were  less 

frequently  included  as  a  protected  group  under  state  and 

federal  affirmative  action  programs. 

Cape  Verdeans,  as  well  as  members  of  other  minority 

groups,  voiced  criticisms  about  local  government 

contracting.   According  to  many  witnesses,  New  Bedford 

contracting  agencies  systematically  discriminate  against 

minorities,  especially  African-Americans  and  Cape  Verdeans. 

i 
3 .    Hispanics 

Witnesses  testified  specifically  about  the 
discriminatory  barriers  affecting  Hispanic  business  owners. 
Hispanic  M/WBE  witnesses  represented  the  following 
professions  and  construction  trades:   carpentry,  plumbing 
and  heating,  architecture,  management  consulting/ applied  and 
market  research,  human  services/health  care,  textile 
manufacturing,  and  restaurant  ownership. 

Hispanics  testifying  at  MCAD's  public  hearings 
presented  substantial  evidence  of  discrimination  in  many 
areas,  including:   financing,  bonding,  the  "old  boy" 
network,  denial  of  opportunity  to  bid  (in  both  the  public 
and  private  sector) ,  false  reporting,  bid  shopping,  short 
bid  notification,  discrimination  by  suppliers  and  slow 
payment  and  non-payment.   Discrimination  against  Hispanics 
also  results  in  double  standards  in  performance  and 
qualifications,  harassment  and  stereotypical  attitudes, 
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limited  access  to  unions,  employment  discrimination  by 
unions,  and  union  discrimination  against  MBEs. 

Hispanics  testified  that,  for  the  most  part,  they  were 
unable  to  enter  the  construction  trades  or  start  their  own 
contracting  companies.   Factors  which  have  discouraged 
Hispanics  from  becoming  M/WBEs  include  language  barriers, 
lack  of  outreach  to  the  Hispanic  community,  and  lack  of 
financial  capital.   On  account  of  these  factors,  Hispanic 
business  ownership  has  traditionally  been  limited  to 
restaurants  and  grocery  stores.   Moreover,  Hispanics  in 
Massachusetts  are  overwhelmingly  poor;  approximately  50%  of 
Boston's  Hispanics  live  in  poverty.   Although  Hispanics 
comprise  only  10%  of  the  city's  population,  they  represent 
24%  of  Boston's  poor  families.  (Exhibit  #92) 
4.    Native  Americans 

Six  individuals  offered  testimony  concerning  discrimin- 
ation against  Native  Americans  in  Massachusetts.   Two  of  the 
six  individuals  were  certified  as  MBEs;  one  is  currently 
serving  as  a  public  official  and  testified  about  his  past 
experiences  as  a  minority  contractor.   The  three  other 
witnesses  were  public  or  tribal  officials. 

The  Native  American  contractors  represented  the 
following  construction  categories:   heavy  construction, 
electrical,  and  roof ing/ sheet  metal.   According  to  recorded 
testimony  and  written  affidavits,  Native  Americans  in 
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construction  are  limited  by  several  types  of  discrimination, 
including:   financing,  bonding  and  denial  of  opportunity  to 
bid  (in  both  the  public  and  private  sector) .   On  account  of 
discrimination,  Native  American  MBEs  also  encounter  double 
standards,  harassment  and  stereotypical  attitudes  and 
limited  access  to  unions. 

For  the  Native  American  witnesses,  stereotypes  about 
their  culture  and  abilities  create  a  significant  barriers  to 
their  ability  to  own  or  operate  a  business.   Particularly 
troublesome  to  these  witnesses  were  majority  perceptions  of 
Native  American  culture  as  anachronistic  and  outdated,  and 
frequent  inaccurate  references  to  their  community  as 
warriors  adorned  in  feathered  headdresses. 

Moreover,  Native  Americans'  unique  historical 
circumstances  and  their  subsequent  federal  government 
protection  left  them  largely  unable  to  start  businesses. 
Hundreds  of  years  ago,  Indians  were  forced  to  live  on  land 
on  tribal  reservations  in  exchange  for  rights  to  larger 
stretches  of  land  which  they  previously  inhabited.   Since 
the  relocation  to  reservations,  Indians  have  not  owned 
property  and,  as  a  result,  have  not  been  able  to  accumulate 
capital.   Native  Americans  who  leave  reservations,  seeking 
employment  in  urban  areas,  are  unable  to  sell  their  land 
prior  to  departure.   Without  capital  or  a  significant  number 
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of  role  models,  few  Native  Americans  can  acquire  the 
resources  which  are  necessary  to  become  business  owners. 
5.    Asian-American 

Several  witnesses  testified  about  discrimination 
against  Asian-American  contractors  and  Asian-American  owned 
businesses  in  the  state.   One  Asian-American  witness,  the 
director  of  a  large  minority  purchasing  association,  gave 
testimony  related  to  the  experiences  of  all  minority  groups, 
including  Asian-Americans.   An  Asian-American  attorney 
submitted  written  testimony. 

Three  Asian-American  business  owners  and  one  Asian- 
American  MBE  testified  regarding  discrimination  in  the 
following  trades:  engineering,  electric,  and  photo 
identification  supply. 

Witnesses  explained  that  Asian-American  contractors 
suffer  from  discrimination  in  the  following  areas: 
financing,  customer  discrimination,  denial  of  opportunity  to 
bid  (private  sector)  and  short  bid  notification. 
Discrimination  against  Asian-Americans  is  also  reflected  in 
stereotypical  attitudes  and  problems  with  suppliers. 

Asian-American  contractors  based  in  Boston's  Chinatown 
were  especially  limited  in  their  ability  to  obtain  work 
because  of  linguistic  and  geographic  isolation.   Three 
Chinese  individuals,  two  MBEs  and  a  community  activist, 
stated  that  much  like  African-Americans  in  Roxbury,  they  are 
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unable  to  attain  work  outside  their  own  community.   Language 
barriers  and  lack  of  role  models,  in  addition  to  stereotypes 
about  the  availability  and  competence  of  Asian-American 
contractors,  contribute  to  the  witnesses'  sense  of 
isolation.   Geographic  isolation  was  cited  as  a  predominant 
factor  in  the  high  number  of  "discouraged"  Asian-American 
contractors.   Chinatown  itself  has  undergone  significant 
physical  changes  in  the  last  twenty  years,  caused  by  the 
expansion  of  educational  institutions  and  construction  of 
the  Massachusetts  Turnpike  through  the  community.   These 
physical  reformations  have  eliminated  20%  of  Chinatown's 
housing  stock,  creating  overcrowding,  sanitation  problems 
and  contributed  to  the  sense  of  isolation  in  the  area. 
6.   Women 

Women  offered  oral  and  written  testimony  of 
discriminatory  barriers  in  both  construction  and  non- 
construction  contracting.   A  number  of  witnesses  described 
their  experiences  as  certified  WBEs  and  one  non-WBE 
submitted  written  testimony  about  her  union  apprenticeship. 
Witnesses  included  a  public  official,  an  economist  and  two 
advocates  for  women  in  the  construction  trades. 

Female  witnesses  provided  substantial  evidence  of 
discrimination  in  the  following  trades  and  professions: 
landscape  design,  architecture,  engineering,  general 
construction,  heavy  construction,  trucking,  masonry, 
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electric,  power  lines,  flooring,  sand  and  gravel  supply, 
advertising,  computer  system  consulting,  environmental 
analysis  and  consulting,  historic  preservation  and 
environmental  consulting,  and  travel  agent  services. 

Women  reported  that  they  encountered  discriminatory 
barriers  in  nearly  every  category  surveyed  by  MCAD, 
including:   financing,  bonding,  the  "good  old  boy"  network, 
denial  of  opportunity  to  bid  (in  both  the  public  and  private 
sector) ,  use  of  brokers,  false  reporting,  bid  shopping, 
short  bid  notification,  treatment  by  customers  and  suppliers 
and  slow  payment  and  non-payment.   Discrimination  against 
women  was  also  evident  in  testimony  regarding  double 
standards  in  performance  and  qualifications,  harassment  and 
stereotypical  attitudes,  limited  access  to  unions,  and 
employment  discrimination  by  unions. 

Like  minorities,  women  suffered  from  extreme  isolation 
on  the  job  site.   A  number  of  white  women  in  the 
construction  trades  testified  that,  because  of  the 
isolation,  they  felt  close  camaraderie  with  minority  men; 
the  women  viewed  their  situation  as  akin  to  that  of  minority 
tradesmen.  (Boston,  pp.  333,  34  6  and  New  Bedford,  p. 49) 

More  than  any  other  group,  women  testified  concerning 
continual  harassment  on  the  job  site.   The  harassment,  often 
of  an  explicitly  sexual  nature,  interfered  with  their  work 
and  demeaned  their  talent  and  integrity  as  craftswomen  and 
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professionals.   Harassment  was  a  more  significant  problem  in 
the  construction  industry  than  in  white  collar  professions 
such  as  architecture,  engineering  and  consulting.   Harass- 
ment aside,  women  in  all  fields  believed  that  in  order  to 
survive,  they  had  to  prove  their  worth  on  a  regular  basis 
and  to  standards  that  were  higher  than  those  applied  to 
similarly  situated  white  men. 
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D. 


LIST  OF  WITNESSES  AND  PERSONS  SUBMITTING  TESTIMONY 


CA  =  Community  Activist  or  Advocate 

PO  =  Public  Official 

TA  =  Trade  Association  Representative 

*  =  Gave  Secondhand  Testimony  for  M/WBEs 
**  =  Testimony  Not  Limited  to  One  Racial/Ethnic  Gender  Group 


DATE 
8/22 

9/12 

9/19 

9/26 


ELECTED  OFFICIALS 

POSITION 

Governor  Michael  Dukakis 
Representative  Byron  Rushing 

Jeannette  Boone  for  Senator  John  Kerry 
Senator  Bill  Owens 

Senator  Ray  Jordan 

Candace  Lopes,  Springfield  School  Committee 

Robert  McCollum,  Springfield  School  Committee 

Mary  Barros,  New  Bedford  City  Council 
Bill  Dupont  for  the  City  of  Fall  River 
Lloyd  Randolph  for  the  City  of  Barnstable 

AFRICAN-AMERICANS 


DATE 
8/22 


8/29 


M/WBE 

Fletcher  Wiley 
Anthony  Harris 
Ted  Webster 

Arthur  Bright 
W.J.  Holloway 
Robert  Grier 
Norman  Daniel 
Yovette  Mumford 
Stephanie  Salvucci* 

Bill  Moore 
Daniel  Carson 
Danny  Brann 


OTHER 

David  Hall  (Law  School  Dean) 

Ralph  Thomas  (CA) 

Representative  Byron  Rushing 

(PO) 

Walt  Williams  (TA) * 

Chuck  Turner  (CA)* 

Tony  Cray ton  (PO) 

Ric  Murphy  (PO) 


William  Gardner  (PO) 
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DATE 


AFRICAN- AMERICANS  (Cont.) 


M/WBE 


OTHER 


9/10 


9/12 


9/19 


Gwen  Cochrane 
Creed  Jackson 
Gary  Bracy 

Ron  Homer 
Ken  Guscott 
Gordon  Thompson 
E.J.  Smith 
Willie  Mitchell 
Richard  Cox 
Oscar  Bullard 


Robert  Green 
Barry  Roberts 
Larry  Cole 
Leo  Hanford 
Joe  Spruell 
Charles  Lee 
William  Walker 


Glendore  Putnam  (PO) 
Wendell  Knox  (Consultant) 
Mukiya  Baker  Gomez  (PO)** 
Diane  Wilkerson  (CA)* 
Senator  Bill  Owens  (PO) 
Charles  Kelsey  (PO) 
Frank  Bipsham  (PO) 
Ralph  Cooper  (CA) 

Candace  Lopes  (PO)* 
Senator  Ray  Jordan  (PO)* 
Cornell  Lewis  (PO)* 
Henry  Thomas  (CA) 
Robert  McCollum  (PO) 


9/26 


Written 
State- 
ments 


Lloyd  Miller 
Sam  Graham 
Robert  Dickerson 
Top  Job  (Sylvia) 
Sunny  Harding 

William  Robinson 
John  Cruz  III 
Boyce  Slayman 
Alan  Bell 


Lloyd  Randolph  (PO) 
Dave  Harris  (PO) 
Reggie  Williams  (CA) 


Barbara  Stanton  (PO)* 


CAPE  VERDEANS 


DATE 

M/WBE 

9/26 

John  Montiero 

Gus  Santos 

Paul  Fernandes 

Thomas  Lopes 

Benjamin  Baptiste 

Roger  Alves 

Written 

Leslie  Tom  Rocha 

State- 

Robert Pina 

ments 

John  Gomes 

OTHER 

Joaquim  Custodio  (CA) 
Mary  Barros  (PO)* 
Julie  Santos  (CA) 


Inocencio  do  Canto  (PO) 


DATE 
8/29 

9/12 

9/29 

Written 
State- 
ments 

DATE 

8/29 

9/10 

Written 
State- 
ments 
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HIS PANICS 


M/WBE 

Aida  Rodriguez 
Emilio  Gonzalez 


Jose  Delgardo 

Jose  Rivera 
Orlando  Del  Valle 
Consuelo  Gonzalez  T 


OTHER 


Antonio  Molina  (CA)* 

Jose  Perez  (PO)** 

Jose  Duran  (CA) 
Luis  Prado  (CA) 


M/WBE 
John  Peters 
Jerome  Vigil 
David  Gardner 


NATIVE  AMERICANS 


OTHER 


Russell  Peters  (Historian) 
Earl  Mills,  Sr.  (CA) 
Bruce  Oakes  (CA) 


ASIAN- AMERICANS 


DATE 

M/WBE 

8/22 

8/29 

Frank  Ng 

9/10 

Ramesh  Motwane 

9/12 

Hing  W.  Yee 
Gene  Chaing 

Written 
State- 
ment 

OTHER 


May  Ling  Tong  (TA) ** 


Andrew  Leong  (CA/ Lawyer) 
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WOMEN 


DATE  W/WBE 

8/22      Mary  O'Donnell 

Stephanie  Salvucci 
Yovette  Mumf ord 

8/29      Virginia  Taylor 

9/10      Mary  Dow 

Lydia  Tashjain 
Ann  Marie  Rutolo 

9/19      Jane  Picknelly 

9/26      Lynn  Donahoe 
Geri  Frates 

Written   Jeanne  O'Callaghan 
State-    Sylvia  Fee 
merits     Mary  Broadhurst 
Katharine  Pawlak 
Kerry  Dietz 
Pauline  Chase  Harrell 
Maryanne  Cataldo 
Joan  Lastovicaf 
Linda  Sue  Boehmer 
Becca  Britt 


OTHER 


Connie  Nelson  (CA) 


Barbara  Stanton  (PO)* 
Elaine  Donovan  (Economist) 


INDUSTRY  REPRESENTATIVES 


DATE 
8/29 


CONTRACTOR 


John  Hammer 


OTHER 


Written 
State- 
ments 


Steven  Pflung 
Peabody  Construction 


CIM  (TA) 

AGC  (TA) 

UCANE  (TA) 

MSPE  (TA) 

CIAWM  (TA) 

Joe  Nigro,  BBTC  (TA) 

ABC  (TA) 
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OTHER  PUBLIC  OFFICIALS 

DATE 

8/29  Joy  Fallon  (PO)** 

Marcus  Weiss  (Consultant)** 
William  Spring  (Banking)** 

9/19  John  Cicarelli  (PO)** 

Written  Roger  McLeod  (PO)** 

State- 
ment 
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E.         LIST   OF    TRADES/PROFESSIONS    OF   WITNESSES 


AFRICAN- AMERICANS 

Law 

Insurance 

Surety  Bond  Insurance 

Banking 

Real  Estate  Development/ Banking 

Architecture 

Landscape  Architecture/Design 

Engineering 

Printing/Video 

Drywall/Carpentry 

Iron/Steelwork 

Trucking 

Plumbing  and  Heating 

Painting 

Highway  Paving  and  Draining 

General   Construction 

Masonry 

Oil  Supply 

Office  Supply/Typewriter  Repair 
Fire  Safety  Products   Supply 
Building  Materials   Supply 

Trash  Disposal 
Transportation 
Maintenance  Service 

Computer  System  Consulting 

Affirmative  Action  Consulting 

Construction  Consulting 

Credit  Consulting 

Management  Consulting/Market   and  Applied  Research 

Human  Services 


CAPE   VERDEANS 

Architectural   Engineering/Land  Surveying 
Advertising/Marine  Transport 
Newspaper  Publishing 

Trucking 

General  Construction 
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Automobile  Repair 

Lumber  Supply 

Computer  System  Consulting 
Employment  and  Training  Consulting 

HIS  PANICS 

Architecture 

Carpentry 

Plumbing   and  Heating 

Management   Consulting/Market   and  Applied  Research 

Human  Services/Health  Care 

Textile  Manufacturing 
Restaurant 

NATIVE   AMERICANS 

Roofing/Sheet  Metal 

Electric 

Heavy  Construction    (Water,    Sewer,    Roads) 

ASIAN-AMERICANS 

Engineering    (RM) 

Electric 

Photo   ID  Supply 

WOMEN 

Landscape  Architecture/Design 

Architecture 

Engineering 

Advertising 

General  Construction 

Heavy  Construction 

Trucking 

Masonry 

Power  Lines 

Electric 
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Flooring  > 

Sand  and  Gravel   Supply 

Computer  System  Consulting 

Environmental  Analysis  and  Consulting 

Historic   Preservation  and  Environmental   Consulting 

Travel  Agency 
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IV.  HISTORIC  DISCRIMINATION  IN  MASSACHUSETTS 

The  following  section  presents  brief  histories  of  African- 
Americans,  Cape  Verdeans,  Hispanics,  Native  Americans,  Asian- 
Americans  and  women  in  the  Commonwealth.   The  present  social, 
political,  and  economic  condition  of  each  group  cannot  be  fully 
analyzed  without  an  historical  understanding  of  how  the  group 
developed.   These  six  separate  histories  of  discrimination  are 
part  of  a  larger  pattern  of  systemic  discrimination  embedded  in 
the  history  of  the  Commonwealth.   In  City  of  Richmond  v.  J. A. 
Croson  Co. .  109  S.Ct.  706,  727,  quoting  Days,  Fullilove,  96  Yale 
L.J.  453,  434  (1987),  the  court  noted,  "It  is  essential  that 
state  and  local  agencies  also  establish  the  presence  of 
discrimination  in  their  own  bailiwicks."   Every  attempt  was  made 
to  keep  the  historical  focus  the  status  of  the  six  protected 
groups  within  the  Commonwealth.   However,  in  some  cases,  it  was 
impossible  to  provide  a  complete  and  accurate  historical  portrait 
of  the  Commonwealth  without  also  referring  to  national  history. 
Although  volumes  could  be  written  about  each  of  the  above-named 
groups,  the  historical  accounts  are  presented  in  summary  form. 

A.    GENERAL  SOCIO-ECONOMIC  HISTORY 

1.    African-American  History 

a.  Slavery  to  freedom  in  Boston  ( 1638-1776) 
African-American  labor  in  Boston  was  historically 
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excluded  from  the  work  force  by  both  law  and  custom. 
The  origins  of  African-American  labor  in  Boston  are 
traced  to  1638.   In  that  year,  a  Massachusetts  captain 
purchased  a  group  of  Africans  from  an  island  off  the 
coast  of  Central  America  and  brought  them  to  Boston  to 
be  slaves. 

In  Boston,  slaves  worked  as  servants  and  staff  in 
the  homes,  stores,  restaurants,  taverns  and  boarding 
houses  of  white  people.   In  addition,  slaves  worked  in 
the  building  industry,  acquiring  semi-skilled  and 
skilled  trades.36  A  number  of  African-Americans  in 
Boston  worked  as  mechanics,  shipbuilders,  shoe  and 
clothing  makers,  brick  and  lumber  makers,  and  iron  and 
silver  crafters.   Slaves  obtained  work  in  the  building 
trades  only  because  training  them  was  cheaper  than 
paying  white  laborers.37 

At  the  end  of  the  American  Revolution,  the 
Massachusetts  state  constitution  was  ratified.   Unlike 
those  of  other  states,  the  Massachusetts  Constitution 
guaranteed  the  right  of  liberty  to  its  citizens.   After 


36Exhibit  #4C,  Jill  Jesson,  "Ethnic  Minority  Builders:  A 
Comparative  Study  of  Britain  and  the  United  States  of  America  on 
Affirmative  Action  in  the  Building  Industry,"  The  University  of 
Aston  in  Birmingham,  July  1983,  p.  113. 

37Exhibit  #119,  Bob  Hayden,  "Black  Enterprise  in 
Massachusetts:  A  Historical  Perspective,"  February,  1984,  p. 3 
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a  number  of  court  cases  by  abolitionist  lawyers, 
African-Americans  in  Massachusetts  became  free 
citizens.   In  1790,  the  first  year  of  a  US  census, 
Massachusetts  was  the  only  state  of  the  original 
thirteen  colonies  reporting  no  slaves.38 

b.  American  Revolution  to  the  Civil  War     From 
the  1780' s  to  the  1860 's,  the  African-American 
population  in  Boston  remained  small.   During  this 
period,  most  African-Americans  in  America  lived  in  the 
South  and,  unlike  Massachusetts  residents,  most  blacks 
were  enslaved. 

Many  African-Americans  in  Massachusetts  were 
involved  in,  and  excelled  at  trades  related  to  the 
leather,  copper  and  blacksmith  industries.   Prince 
Hall,  an  African-American  slave,  was  freed  by  his  owner 
a  few  years  before  the  beginning  of  the  American 
Revolution.   During  the  revolution,  Hall  used  the 
skills  he  acquired  as  a  slave  to  operate  a  large, 
Boston-based,  retail  leather  business.   Hall  supplied 
large  quantities  of  leather  goods  to  soldiers  fighting 
in  the  revolution.39  In  1839,  Lewis  Temple  of  New 
Bedford  operated  a  blacksmith  business  and  manufactured 


38Boston,  p.  72 

39 


Exhibit  #119,  supra  at  3. 
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harpoons  for  the  whaling  industry  in  New  England.   A 
few  years  later,  in  1848,  Temple  invented  the  toggle 
harpoon;  this  harpoon,  widely  used  in  the  late  18  00 's, 
revolutionized  the  whaling  industry  in  the  Northeast.40 

Black  men  continued  to  work  in  the  construction 
industries  into  the  beginning  of  the  19th  century;  the 
African  Meeting  House,  built  in  1806,  was  constructed 
entirely  by  black  labor.   However,  by  1846  only  one 
housewright,  S.R.  Alexander,  was  listed  in  the  Boston 
directory;  there  were  no  doctors,  lawyers  or 
dentists.41 

While  a  few  African-American  laborers  were  able  to 
succeed  at  their  trades,  racial  discrimination  pervaded 
most  aspects  of  the  city's  life.  In  order  to  eradicate 
discrimination  against  Boston's  African-Americans  which 
existed  in  the  area  of  education,  Prince  Hall,  the 
leather  retailer,  petitioned  the  Massachusetts 
Legislature  in  1787  to  allow  black  children  to  attend 


40Exhibit  #119,  supra  at  3 

41  Interestingly,  the  same  directory  also  lists,  among  Boston's 
black  labor  force:  one  blacksmith,  one  Teamster,  one  stevedore, 
one  whitewasher,  one  fancy  goods  merchant,  one  milliner,  two  cigar 
makers,  one  jeweller,  one  cordwainer,  two  grocers,  two  furniture 
upholsterers,  two  restaurant  keepers,  one  chimneysweep,  one  clerk, 
four  boot-blacks,  seven  barbers,  twenty-two  hairdressers,  twenty- 
two  clothes  cleaners,  two  tailors,  one  handcart  peddler,  one 
musician  and  one  boarding  house  proprietor.  However,  the  majority 
of  black  workers  were  listed  as  laborers  or  mariners. 
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the  all  white  free  Boston  schools.   He  stated,  "...our 
children. . .now  receive  no  benefit  from  the  free  schools 
in  the  town  of  Boston,  which  we  think  is  a  great 
grievance..."42  Eleven  years  later,  having  received  no 
response  from  the  legislature,  Hall's  adopted  son 
Irvine  founded  a  school  for  African-American  children 
in  his  home.   Education  in  Boston  remained  racially 
segregated  until  1855  —  five  years  before  the  Civil 
War. 

c.  The  Civil  War  to  1900  in  Boston  Following  the 
Civil  War,  with  freedom  for  all  African-Americans 
guaranteed  in  the  U.S.  Constitution,  large  numbers  of 
southern  African-Americans  migrated  to  northern  cities 
in  search  of  better  opportunities.   Due  to  the 
abolitionist  histories  of  Philadelphia  and  Boston, 
these  cities  were  particular  favorites  of  migrating 
African-Americans . 43 

In  Boston  in  1860,  the  small  African-American 
population  of  2,200  people  accounted  for  just  1.2%  of 
the  city's  general  population.   Thirty  years  later  in 
1890,  the  African-American  population  in  Boston  had 


42Exhibit  #113,  Melvin  King,  Chain  of  Change:   Struggles  For 
Black  Community  Development  (Boston:  South  End  Press,  1981),  p. 4. 

3Boston,  p.  76. 
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grown  to  more  than  8,000  people.   Even  with  such  a 
dramatic  increase  in  the  black  population,  the  African- 
American  community  remained  a  small  part  of  the  city. 
The  massive  European  immigration  to  Boston,  happening 
simultaneously  with  the  African-American  migration, 
generated  this  phenomena.   By  1890,  the  community 
comprised  only  1.8%  of  Boston's  general  population.44 
While  the  African-American  population  of  Boston 
significantly  increased  in  the  decades  preceding  1900, 
most  African-American  workers  continued  to  be  confined 
to  low-skilled  manufacturing,  service  and  domestic 
work.   At  this  time,  56%  of  the  city's  employed 
African-Americans  worked  as  servants,  waiters, 
janitors,  porters  and  unskilled  day  laborers.    In  the 
1890 's,  however,  a  class  of  African-American 
professionals  began  to  emerge  and  for  the  first  time 
African-Americans  entered  the  work  force  as  doctors, 
lawyers  and  real  estate  developers.   Nonetheless,  the 
new  African-American  professionals  accounted  only  for 
8%  of  Boston's  African-American  labor  force.46 


44Boston,    p.    78. 


45Exhibit   #113,    supra   at   5. 
46Id. 
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Before  1900,  African-Americans  in  Boston's  work 
force  relied  on  white  patronage  to  keep  them  in 
business.   At  the  time  of  the  Civil  War  in  Boston, 
there  were  twenty-two  African-American  hairdressers. 
Since  there  were  only  2,000  African-American  people  in 
the  general  population,  many  of  the  hairdressers 
successfully  relied  on  white  patronage  to  stay  in 
business.47  Furthermore,  as  of  1900,  there  were  2  00 
African-American-owned  businesses  in  the  Greater  Boston 
area.   Of  the  two  hundred  businesses,  7  0  were  in  the 
wholesale/retail  trade,  107  provided  personal  services 
(restaurant  owners,  tailors,  undertakers)  and  the  other 
20  conducted  miscellaneous  types  of  work  (printing, 
banking,  real  estate) .48  Greater  Boston's  African- 
American  community  alone,  approximately  11,000  people 
or  2%  of  the  general  population,  did  not  support  these 
hundreds  of  businesses49;  these  businesses  relied 
significantly  on  white  patronage. 

One  notable  example  of  the  reliance  of  African- 
American  business  on  white  patronage  existed  in  the 
business  of  J.J.  Lewis.   In  1885,  Lewis  worked  as  a 


47Boston,    p.    77. 


48Exhibit   #119,    supra  at  5. 
49Id. 
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tailor  in  a  small,  back  street  room  in  Boston.   Lewis 
gained  a  reputation  for  making  "bell  trousers"50;  a 
style  of  pants  which  met  with  sudden  fashion  success. 
Lewis,  an  intelligent  entrepreneur,  moved  his  business 
into  a  large  shop  on  Washington  Street.   A  significant 
number  of  Lewis'  employees  and  customers  were  white.51 

d.  The  Construction  Industry  in  the  South  to  1900 
The  most  conspicuous  exclusion  of  African-Americans 
from  the  U.S.  work  force  occurred  in  the  southern 
construction  and  building  industry.   Historically,  and 
particularly  in  the  South,  the  building  trades  were  an 
important  source  of  work  for  African-Americans.   As 
slaves,  African-Americans  were  trained  in  numerous 
semi-skilled  and  skilled  building  trades;  consequently, 
their  labor  was  exploited.   As  a  result,  significant 
portions  of  southern  construction  before  emancipation 
derived  from  slave  labor.   After  emancipation,  most 
African-Americans  who  labored  in  semi-skilled  and 
skilled  trades  as  slaves  continued  to  practice  in  those 
trades. 

In  1865,  African-American  laborers  dominated  the 
construction  industry;  out  of  120,000  construction 


50Id. 
51Id. 
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craftsmen,  as  many  as  100,000  were  African-American.52 
Furthermore,  a  significant  number  of  African-American 
contractors  emerged  who  were  working  independently  in 
the  South.53  However,  by  the  beginning  of  the 
twentieth  century,  discriminatory  laws  and  white  unions 
worked  to  exclude  African-Americans  from  the  industry. 

In  many  southern  localities,  laws  were  enacted 
which  openly  forbade  African-Americans  from  holding 
jobs  in  construction.   In  addition,  municipalities  and 
states  established  licensing  agencies  and  examination 
boards  for  the  sole  purpose  of  excluding  African- 
American  contractors  from  the  industry.54  The 
following  passage  appeared  in  1905  in  the  Steamf itters. 
Plumbers,  and  Gas  Journal: 

There  are  about  ten  negro  state  plumbers  working 
around  here,  doing  quite  a  lot  of  jobbing  and 
repairing  but  owing  to  the  fact  of  not  having  an 
examination  board  it  is  impossible  to  stop  them 
hence  the  anxiety  of  the  men  here  to  organize. 

Many  licensing  agencies  were  created  not  only  to 

exclude  African-American  workers  from  trades  in  which 

they  were  already  trained,  but  also  to  ensure  that 


52Boston,    p.    37. 

53Exhibit   #4C,    Jesson,    p.    113. 

54Boston,    p.    39. 

"Exhibit  #4C,  supra  at  115. 
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African-Americans  did  not  gain  access  to  any  emerging 
trades. 

Because  of  the  large  number  of  African-American 
craftsmen  in  the  South,  African-American  competition  in 
construction  existed  as  a  serious  economic  threat  to 
white  labor.   Despite  the  competition,  some  southern 
unions  admitted  black  members  and  a  number  of 
exclusively  African-American  trade  unions  were 
established.   Nonetheless,  the  black  unions  never 
achieved  a  stature  equivalent  to  that  of  the  existing 
white  unions.56 

By  1900,  the  number  of  African-American  craftsmen 
in  the  South  diminished  drastically,  because  of 
numerous  discriminatory  laws  and  white  union  practices. 
In  1866,  83%  of  all  craftsmen  in  the  South  were 
African-American,  by  1900,  only  5%  of  the  same  group 
were  African-American.57  Similarly,  by  1910  only  2,900 
of  the  100,000  African-American  craftsmen  laboring  in 
1865  remained  in  the  construction  industry.  8 

e.  Population  in  Boston  in  1900     In  1900,  the 
population  in  Boston  was  574,000  people.   Although  the 


56Id. 


57Exhibit   #4C,    supra  at   112 
58Boston  testimony,    p.    38. 
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black  population  had  reached  12,000,  it  represented 
only  2%  of  the  total.   Individuals  fleeing  poverty  and 
famine  in  Ireland  and  Italy,  and  poverty  and 
persecution  in  eastern  Europe  had  come  to  Boston  in 
search  of  freedom  and  opportunity.   The  opportunity 
these  immigrants  sought,  however,  resulted  in  the 
further  exclusion  of  Boston's  African-American 
population  from  growth  and  advancement  in  the  work 
force. 

At  the  turn  of  the  century,  two  major  developments 
occurred  which  directly  affected  the  city's  African- 
American  population.   The  first  was  the  appearance  of 
significant  discrimination  by  recent  white  immigrants 
against  African-Americans.   Not  long  after  1900,  on 
account  of  discrimination,  African-American  businesses 
lost  their  traditionally  white  clientele.   An  influx  of 
European  immigrants  resulted  in  the  second  shock  to  the 
African-American  community. 

These  immigrants  increased  job  competition  and 
further  excluded  African-Americans  from  Boston • s  work 
force.   In  1895,  African-American  educator  Booker  T. 
Washington  criticized  the  decision  of  whites  to  employ 
and  patronize  immigrant  labor  rather  than  African- 
American  labor.   He  stated: 

The  nation  (is)  making  a  mistake  to  exploit  the 
cheaper  labor  of  immigrants  over  that  of  the 
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skilled  African-American  artisans  and  business 
people.  , 

As  a  result  of  the  increase  in  discrimination  and 
job  competition  from  immigrants,  the  number  of  African- 
American-owned  businesses  in  Boston,  which  reached  its 
peak  of  200  in  1900,  began  to  seriously  decline;  after 
1900  very  few  new  businesses  were  started  by  blacks.60 

Unlike  the  service-oriented  businesses,  such  as 
tailor  shops  and  restaurants,  which  had  relied  on  the 
patronage  of  white  customers,  some  African-American 
owned  businesses  in  Boston,  especially  those  run  by 
black  professionals,  were  never  patronized  by  whites. 

Around  the  turn  of  the  century  whites  in  Boston  did  not 

i 

enlist  the  services  of  the  city's  few  African-American 
doctors,  lawyers  and  real  estate  developers.   However, 
since  African-American  professionals  were  unable  to 
compete  with  white  professionals,  most  left  Boston. 
These  professionals  moved  to  cities  with  larger 
African-American  populations  in  order  to  find  a  larger 
base  of  African-American  clients.   Numerous 
professionals  moved  to  Washington,  D.C.  where,  at  the 


59Exhibit  #119,  supra  at  2. 
60Exhibit  #119,  supra  at  5. 
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time,  opportunities  existed  for  African-Americans  in 
civil  service.61 

f .  The  Construction  Industry  in  Boston  from  1900 
In  the  early  1900 's,  a  massive  influx  of  Irish 
immigrants  to  Boston  provided  a  steady  supply  of  labor 
for  the  expanding  construction  industry.   These 
immigrants  assumed  the  manual  and  unskilled 
construction  jobs  which  had  been  the  province  of 
African-American  laborers.62  As  they  gained  political 
strength,  Irish  laborers  organized  powerful  trade 
unions. 

African-American  laborers  in  northern  cities, 
including  Boston,  were  excluded  from  the  construction 
industry  not  by  prejudicial  laws  as  existed  in  the 
South,  but  by  strong  trade  unions.   The  unions  adopted 
racially  discriminatory  criteria  for  membership  which 
included  the  fraternal  system  of  sponsorship  and 
recommendation,  examination  qualifications  and  the 
referral  hall  hiring  system.63  In  applying  the 
discriminatory  criteria,  white  union  members  refused  to 
hire  black  laborers  for  apprenticeships;  they  refused 


61  Boston  testimony,  p.  80. 
62Exhibit  #4C,  supra  at  113. 
63Boston  testimony,  p.  40. 
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to  sponsor  and  recommend  black  laborers  for  jobs;  and 
they  required  black  laborers  to  pass  unpassable 
qualifying  examinations.64  It  is  important  to  note 
that  construction  contractors,  for  the  most  part,  began 
their  careers  in  the  construction  trades.   Therefore, 
as  African-American  laborers  were  excluded  from  the 
trades  by  the  discriminatory  membership  practices  of 
white  unions,  opportunities  for  African-Americans  in 
both  trades  and  contracting  were  seriously  thwarted.65 
In  addition  to  adopting  discriminatory  membership 
criteria,  unions  barred  African-American  laborers  from 
trades  in  which  they  had  traditionally  labored,  such  as 
carpentry  and  masonry.   This  discriminatory  practice 
further  excluded  African-Americans  from  entering  new 
trades  that  emerged  during  the  industrial  boom  at  the 
turn  of  the  century.   These  new  trades,  most  of  which 
were  mechanical,  included  sheet  metal  work,  iron  work 
and  steam  fitting.   According  to  Ralph  Thomas, 
Executive  Director  of  the  National  Association  of 
Minority  Contractors,  the  low  number  of  African- 
American  mechanical  workers  today  is  a  direct  result  of 


^Exhibit  #  4C,  supra  at  115;  Boston,  pp.  40-41 
65Boston  testimony,  p.  40. 
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the  exclusion  of  African-Americans  from  mechanical 

trades  in  the  early  1900' s.66 

The  exclusion  of  African-Americans  from  the 

construction  industry  by  powerful  unions  has  continued 

throughout  most  of  the  twentieth  century.   According  to 

a  1968  Boston  Globe  report  on  the  status  of  minorities 

in  the  Boston  construction  industry: 

The  labor  unions  which  control  most  of  the  jobs, 
especially  since  1933,  have  generally  with  few 
exceptions,  denied  African-American  people  in 
numbers  the  opportunity  to  be  trained  for,  receive 
and  move  up  the  ladder  in  jobs  that  are  satisfying 
and  well  paid... The  sheer  power  of  the  labor 
unions  politically  and  economically  since  the  New 
Deal. . .places  them  on  a  very  hot  spot  in  this 
racial  crisis.67 

The  same  Boston  Globe  article  listed  startling 

statistics  for  the  number  of  minorities  in  the  Boston 

construction  industry.   In  the  summer  of  1968,  only  58 

out  of  3,134  total  apprentices  in  the  building  trades 

were  African-American.   Of  the  661  electrician 

apprentices,  8  were  African-American;  of  137  structural 

iron  apprentices,  none  were  African-American;  of  3  00 

plumber  apprentices,  7  were  African-American;  and  of 

2  65  steamfitter  apprentices,  only  1  was  African- 


66Boston  testimony,  p.  42. 
67Exhibit  #113,  supra  at  171. 
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American.   African-Americans  in  this  period  held  fewer 
than  2%  of  all  apprenticeships.68 

Discrimination  against  and  exclusion  of  African- 
American  laborers  from  the  construction  trades 
continued  until  very  recently.   Massachusetts  union 
membership  statistics  lend  strong  support  to  the  1979 
U.S.  Supreme  Court  observation  in  the  case  of  U.S. 
Steel  Workers  v.  Webb,  in  which  the  high  court  noted 
that  the  exclusion  of  African-Americans  from  the 
construction  industry  was  "so  well  documented  that  they 
could  almost  take  judicial  notice  of  it."69 

g.  Cases  of  Exclusion  from  the  Construction 
Industry  in  Boston     After  arriving  in  Boston  in 
1920,  Leon  Lomax  graduated  from  the  Coyne  School  of 
Electricity  and  Northeastern  University;  he  received  a 
master  electrician  license  from  the  state  of  Massa- 
chusetts.  However,  because  he  was  African-American, 
Lomax  was  not  accepted  into  the  white  union.  '   As  a 
result,  in  192  3,  Lomax  went  into  business  by  himself. 
His  company,  the  South  End  Electric  Company,  grew  to  be 
quite  successful;  both  General  Electric  and 
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Westinghouse  employed  his  services.   Years  later,  South 
End  Electric  became  the  first  African-American-owned 
business  to  join  the  Boston  Chamber  of  Commerce. 
Nonetheless,  because  African-Americans  were  excluded 
from  the  local  unions,  Lomax  recognized  the  need  for  a 
separate  black  business  organization.   Consequently,  in 
1938,  he  organized  the  Greater  Boston  Negro  Trade 
Association.71 

Thirty-six  years  after  Lomax  was  prohibited  from 
joining  a  Boston  union  because  it  did  not  accept 
African-American  workers,  Booker  DeVaughn,  an  African- 
American  sheet  metal  worker,  tried  unsuccessfully  to 
obtain  an  apprenticeship  in  a  Boston  union.   Of  his 
rejection  from  the  white  union  in  1959,  DeVaughn 
stated: 

There  were  no  apprenticeships  in  electrical  shops. 
African-Americans  were  not  accepted  into  unions 
until  the  1960's  and  1970' s,  and  it's  still  a 
struggle.72 

After  his  rejection  from  the  union  in  1959,  DeVaughn 

attended  college  and  later  became  the  academic  dean  at 

Roxbury  Community  College. 


71Id. 


72Exhibit  #155,  Daniel  Golden  and  Donald  Lowery,  "Blacks  and 
Whites  in  Boston:   1945-1982,"  Debate  and  Understanding:   Racial 
Relations  in  Boston:   The  Problem  and  Its  Resolution,  Boston 
University  Martin  Luther  King,  Jr.  Center,  p.  70. 
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h.  Black  Labor  in  Boston  from  1900     African- 
Americans'  blatant  exclusion  from  the  construction 
industry  was  replicated  in  other  industries  where  they 
faced  a  similar  exclusion  or  where  they  were  confined 
to  low-skilled  jobs.   This  industry  practice  was 
especially  predominant  within  manufacturing.   In  1930, 
out  of  11,060  African  Americans  employed  in  t 

Massachusetts,  6,099  worked  at  low-skilled 
manufacturing  jobs.   Similarly,  of  the  7,605  workers  in 
Lynn's  shoe  factories  in  1930,  only  31  were  African- 
American;  there  were  no  African-American  workers  in  the 
textile  mills  of  Lowell.73 

Exclusion  and  discrimination  also  resulted  in 
African-American  workers  being  confined  to  domestic 
service  jobs.   As  slaves  in  the  17th  and  18th 
centuries,  African-Americans  traditionally  labored  as 
domestic  servants  to  white  people.   As  late  as  1930, 
almost  half  of  all  employed  African-Americans  in 
Massachusetts,  5,782  out  of  11,060,  were  employed  in 
domestic  service.74 

In  most  industries  that  excluded  African-American 
workers,  the  barriers  did  not  fall  naturally,  they  fell 


^Exhibit  #113,  supra  at  5. 
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under  federal  mandate.   According  to  Melnea  Cass,  known 
in  Boston  as  "the  First  Lady  of  Roxbury,"  Boston  area 
war  plants  during  World  War  II  would  not  hire  African- 
Americans  until  the  U.S.  government  passed  a  fair 
employment  act.75 

The  position  of  the  African-American  male  worker 
did  not  improve  from  the  late  nineteenth  century  to  the 
beginning  of  World  War  II.   According  to  Steve 
Thernstrom,  author  of  The  Other  Bostonians; 

In  1890,  56  percent  of  the  African-American  males 
employed  in  the  city  were  unskilled  day  laborers, 
servants,  waiters,  janitors,  or  porters;  three 
decades  later  the  fraction  was  54  percent,  and  in 
1940,  it  was  53  percent.   As  of  1890,  a  mere  8 
percent  of  Boston's  African-Americans  held  white 
collar  jobs;  half  a  century  later,  the  figure  was 
only  11  percent.76 

In  an  interview  with  the  academic  dean  of  Roxbury 

Community  College,  Booker  DeVaughn  maintained  that 

discrimination  against  African-Americans  in  Boston  has 

barred  them  from  jobs  that  African-Americans 

traditionally  hold  in  other  cities.   He  stated: 

There  are  certain  jobs  that  African-Americans 
traditionally  do,  and  you  don't  see  them  here. 
How  many  African-American  garbage  collectors  do 
you  see  in  the  city?   I  don't  see  many  African- 
American  longshoremen  unloading.   I  don't  see 
African-Americans  as  doormen  in  hotels.   I  don't 
see  many  African-Americans  in  construction  sites. 


^Exhibit  #155,  Golden  and  Lowery,  p.  70. 
76Exhibit  #113,  supra  at  5. 
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No  African-American  carpenters,  plumbers, 
electricians . 


i.  The  Economy  and  Demographics  of  Boston.  1900  to 
1960     From  1900  to  World  War  II,  in  the  northern 
cities  of  New  York,  Chicago  and  Detroit,  major 
manufacturing  bases  were  developed;  however,  Boston  did 
not  follow  suit.   For  this  reason,  African-Americans 
were  not  drawn  to  Boston  as  they  were  to  the  other 
cities.   During  the  same  period,  the  African-American 
population,  as  well  as  the  economy,  remained 
stagnant.78 

After  World  War  II,  however,  the  Boston  area 
emerged  as  a  nationally  and  internationally  recognized 
center  of  war-related  technologies,  such  as  computers 
and  communications.   These  new  industries  combined  with 
the  completion  of  Route  128  in  1954,  changed  the 
economy  and  demographics  of  Boston  substantially. 

Between  the  years  1950  and  1960,  13%  of  the  white 
population  of  Boston  left  the  city  and  moved  to  the 
suburbs.79  A  large  number  of  Boston's  industries  also 


^Exhibit  #155,  supra  at  70. 

8Boston  testimony,  p.  81. 

79Exhibit  #117,  "Route  128:  Boston's  Road  to  Segregation," 
Massachusetts  Advisory  Committee  to  the  U.S.  Commission  on  Civil 
Rights,  MCAD,  1975. 
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left  the  city;  of  the  99  plants  situated  along  Route 
128  in  1957,  77  relocated  from  Boston.80  Similarly, 
between  1947  and  1959,  27,600  new  jobs  were  created 
along  Route  128.81 

However,  as  Boston's  white  people  and  industry 
moved  to  Route  128  and  the  suburbs,  practically  none  of 
the  African-American  population  escaped  from  the  inner 
city.   Instead,  from  1947  to  1959,  the  African-American 
population  of  Boston  quadrupled  in  size  to  104,596,  or 
by  an  increase  of  16%. 82  As  a  result  of  the  loss  of 
the  city's  industries  to  the  suburbs,  the  total  number 
of  jobs  in  Boston  between  1947  and  1959  decreased  by 
17, 500. 83   In  addition,  although  the  African-American 
population  quadrupled  during  this  period,  the  number  of 
African-American  skilled  laborers  only  increased  from 
5%  in  1940  to  11%  in  1970. ** 

At  this  time,  new  housing  was  rapidly  being  built 
in  the  suburbs,  assisted  in  part  by  homeowner  loans 
from  the  Federal  Housing  Administration.   Government 
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policy  encouraged  affordable  housing  development  for 

the  suburbanites  who  were  predominantly  white; 

meanwhile,  urban  African-Americans  remained  in 

neighborhoods  with  greatly  declining  housing  stock;  in 

the  South  End,  40%  of  the  units  disappeared,  while  in 

Roxbury  16%  of  the  units  disappeared.85  According  to 

historian  Byron  Rushing,  ironically  this  was  a  period 

of  time  in  which  blacks  in  Boston  found  an  expanding 

job  base  in  the  economy.   He  stated: 

...in  that  high  (technology)  economy,  the  economy 
begins  to  expand  and  African-American  people  find 
a  niche.   The  niche  they  find  is  to  take  the  jobs 
that  white  people  are  leaving  when  they  are 
recruited  to  go  and  work  for  the  companies  that 
are  heading  out  to  Route  128.   African-American 
people  don't  get  those  jobs.   They  get  the  jobs 
that  white  people  are  leaving.86 

In  the  1940 's  and  the  1950 's,  African-Americans  in 

Boston  became  increasingly  segregated  from  the  majority 

community.   They  were  excluded  from  the  growth  and 

opportunity  which  existed  in  the  suburbs.   The  physical 

exclusion  led  to  further  segregation  of  Boston's  black 

community  in  the  areas  of  housing,  education,  and 

employment.   Nevertheless,  the  increasing  number  of 

low-level  jobs  in  Boston  following  World  War  II 

attracted  African-Americans  to  the  city.   In  1940,  the 
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African-American  population  of  Boston  was  23,679  or 
3.07%  of  the  total.   In  1950  it  was  40,057,  a  69% 
decennial  increase.   During  the  1960's  and  1970's,  a 
comparable  (58%  and  66%)  increase  in  the  black 
population  occurred  while  the  total  population  of  the 
city  fell  by  13%  and  8%. 

j.  Boston's  Discrimination  Cases.      During  the 
1970's  and  1980 's,  a  series  of  five  far-reaching  court 
decisions  addressed  the  issue  of  discrimination  against 
African-Americans  in  the  City  of  Boston.   The  cases 
involved  discrimination  by  the  city's  police  and  fire 
departments,  discrimination  within  public  schools,  and 
discrimination  in  public  and  publicly-supported 
housing.   They  were  one  reflection,  as  the  judges 
noted,  of  the  widespread  and  deep-seated  nature  of 
discrimination  against  African-Americans: 

(1)  Police  Department.   The  City  of  Boston, 
and  other  governmental  agencies  in  the  State  of 
Massachusetts,  utilized  an  intelligence  test  as 
part  of  the  state  civil  service  police  entrance 
examination.   While  white  applicants  passed  this 
test  at  a  rate  of  65%,  African-American  applicants 
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passed  at  a  rate  of  25%  and  Spanish-surnamed 

applicants  passed  at  a  rate  of  10%. 87 

As  a  result,  in  Castro  v.  Beecher  (1972) , 

Judge  Coffin  of  the  U.S.  Court  of  Appeals  for  the 

First  Circuit  observed  that, 

Our  civilization  as  a  whole  has  by  its  laws, 
customs,  institutions,  and  personal 
prejudices  discriminated  in  the  opportunities 
for  education  and  training  it  has  made 
available  to  African-Americans.88 

The  Court  held  that  the  intelligence  test  was 

discriminatory  in  effect  to  African-American  and 

Spanish-surnamed  applicants.   According  to  Judge 

Coffin: 

This  case  epitomizes  the  classic,  clumsy  and 
yet  unavoidable  attempt  to  rectify,  through 
the  courts,  long  standing  though  not 
consciously  intended  discriminatory  selection 
policies  in  public  employment  in  the  northern 
community.89 

Consequently,  the  Court  ordered  that  the  City  of 

Boston  use  two  eligibility  pools.   One  pool  was 

for  those  applicants  who  had  passed  the  earlier 

discriminatory  examination  and  the  other  was  a 

priority  pool  for  African-American  and  Spanish- 


87Exhibit  #98B,  Pedro  Castro  v.  Beecher,  459  F.2d  725  at  729 
(1st  Cir.  1972) 

^Exhibit  #98C,  Pedro  Castro  v.  Beecher,  334  F.Supp.  930,  936 
(D. Mass, 1971) 

89Exhibit  #98C,  459  F.2d.  725  at  727 
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surnamed  applicants  who  passed  the  new, 
nondiscriminatory  examination.   Police  departments 
were  ordered  to  fill  positions  with  applicants 
from  both  pools  at  a  ratio  of  one  from  the 
priority  pool  to  one,  two  or  three  from  the  non- 
priority  pool. 

(2)  Fire  Department.   Similar  to  the  police 
department  entrance  examinations,  the  fire 
department  entrance  examinations  were  found  to  be 
discriminatory  against  African-American  and 
Spanish-surnamed  applicants.   In  a  consolidation 
of  United  States  v.  City  of  Boston  and  Boston 
Chapter  of  NAACP  v.  Beecher  (1974) ,  District  Judge 
Freedman  examined  the  extremely  low  percentages  of 
minority  fire  fighters  in  various  cities  in 
Massachusetts  including  Boston,  Cambridge, 
Springfield,  New  Bedford  and  Worcester.   In  the 
decision,  Judge  Freedman  stated: 

These  statistics,  especially  for  the  Cities 
of  Boston  and  Springfield,  are  most 
significant.   The  Court  uses  them  in  support 
of  the  meager  exam  statistics  and  finds  that 
the  plaintiffs  have  established  a  prima  facie 
case  that  the  Fire  Fighter  Entrance 
Examination  (FFEE)  has  a  discriminatory 
effect  on  African-American  and  Spanish- 
surnamed  persons.90 


90Exhibit  #98A,  NAACP.  Boston  Chapter  v.  Beecher,  371  F.  Supp. 


507,  514  (D.Mass.  1974) 
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In  order  to  remedy  the  effects  of  past 
discrimination,  the  judge  ordered  the  department 
to  develop  a  new  examination  and  to  hire 
successful  minority  and  white  applicants  on  a 
ratio  of  one  to  one  until  the  percentages  of 
minorities  in  fire  departments  was  similar  to  that 
of  minorities  in  the  community  overall. 

(3)  Education.   The  segregation  of  Boston's 
public  schools,  which  began  in  the  1930 's, 
resulted  from  racial  segregation  in  Boston's 
neighborhoods  beginning  in  the  early  1900 's.   Due 
to  the  mass  movement  of  Boston's  white  population 
to  the  suburbs  and  the  doubling  in  size  of 
Boston's  African-American  population  in  the  city 
after  World  War  II,  school  segregation  was  firmly 
embedded  in  the  structure  of  the  city  by  the 
1950's. 

As  a  result,  Boston's  African-American 
children  attended  older  and  more  crowded  schools 
than  white  children,  and  the  city  spent  less  money 
on  their  education  than  was  spent  on  the  education 
of  white  children.   According  to  a  19  63  Boston 
Globe  article: 

[A] 11  predominately  African-American  schools 
except  two  are  over  50  years  old;  of  8 
schools  with  classes  in  basements  unfit  for 
children's  uses  7  are  in  predominately 
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African-American  schools;  Boston  spends 
approximately  $240  per  pupil  in  predominately 
African-American  schools,  and  $275  per  pupil 
on  a  city-wide  basis.91 

Consequently,  African-Americans  in  194  0  tested  at 

an  educational  attainment  level  of  93%  of  the  city 

level  and  increased  only  1%  by  1970  to  94%  of  the 

city  level.92 

Boston,  besides  segregating  its  school 

children  by  race,  also  prejudicially  maintained  an 

almost  all  white  educational  staff.   According  to 

an  African-American  teacher,  discrimination  in 

Boston's  educational  system  was  very  similar  to 

the  discrimination  existing  in  the  city's  trades 

and  unions: 

Discrimination  was  clear  (in  the  1950s) . 
There  were  no  African-American  guidance 
counselors;  no  African-American 
administrators,  only  a  couple  of  assistant 
principals,  all  females;  nobody  on  the  board 
of  superintendents;  no  African-American 
secretaries;  no  lunchroom  personnel;  school 
nurses;  few  African-American  janitors;  no 
African-American  attendance  officers.   It  was 
like  a  closed  shop,  like  the  trades.9 


91Exhibit  #113,  supra  at  32. 
92Exhibit  #113,  supra  at  26. 
93Exhibit  #155,  Golden  and  Lowery,  p.  76. 
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A  decade  later,  out  of  the  city's  2,800  teachers, 
only  10  were  African-American,  and  there  were  only 
4  African-American  school  administrators.94 

The  issue  of  the  segregation  of  Boston's 
public  schools  was  not  officially  addressed  until 
the  1970' s.   In  1972,  the  NAACP  filed  a  class 
action  suit  in  the  United  States  District  Court, 
charging  that  the  Boston  School  Committee  had 
violated  the  constitutional  rights  of  African- 
American  parents.95   In  the  case  of  Morgan  v. 
Henniaan  (1974) ,  Judge  Arthur  Garrity  ruled  that 
the  Boston  School  Committee  had  caused  the  entire 
school  system  to  become  unconstitutionally 
segregated.   He  stated: 

[Members  of  the  School  Committee]  knowingly 
carried  out  a  systematic  program  of 
segregation  affecting  all  of  the  city's 
students,  teachers  and  school  facilities  and 
have  intentionally  brought  about  and 
maintained  a  dual  school  system. 

Judge  Garrity  ordered  the  Committee  to  "take 

whatever  steps  are  necessary"97  to  desegregate  the 


94Exhibit  #113,  supra  at  32. 

95Exhibit  #155,  supra  at  77. 

96Exhibit  #98,  Tallulah  Morgan  v.  James  W.  Hennigan,   379 
F.Supp.  410,  482  (D.Mass.  1974) 

97Id.  at  482 
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school  system.   In  describing  "necessary"  steps, 

he  stated: 

This  means  that  busing  the  pairing  of 
schools,  redistricting  with  both  contiguous 
and  non-contiguous  boundary  lines, 
involuntary  student  and  faculty  assignments, 
and  all  other  means  some  of  which  might  be 
distasteful  to  both  school  officials  and 

98 

teachers  and  parents,  must  be  evaluated. 

The  racial  tension  that  had  been  building  in 

Boston  for  decades  exploded  in  violence  when,  by 

order  of  a  federal  court,  African-American  school 

children  were  bused  into  South  Boston.   Professor 

Weinberg  of  the  University  of  Massachusetts 

described  the  period: 

What  happened  in  Boston  was  almost  unique, 
open  violence  on  a  large  scale  that  continued 
over  a  long  time  and  went  unpunished. 

(4)  Housing.   In  NAACP.  Boston  Chapter  v. 

Jack  Kemp.  Secretary  of  Housing  and  Urban 

Development  (1978) ,  District  Court  Judge  Walter  J. 

Skinner  wrote  that  HUD's  administration  of  the 

CDBG  and  UDAG  programs  had  discriminatory  effects 

on  African-Americans.   Because  HUD  failed  to 

assure  the  use  of  grant  funding  to  produce  an 

adequate  amount  of  affordable  integrated  housing, 


98Id.  at  482. 

99 


Exhibit  #125,  supra  at  76. 
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Judge  Skinner  ruled  that  HUD  "...did  not  satisfy 
minimum  levels  of  compliance  with  Title  VIII  of 
the  Civil  Rights  Act  of  1968.  "10°  As  a  result,  in 
1989,  the  Court  ordered  general  and  specific 
declaratory  and  injunctive  relief.   In  addition, 
in  1988,  in  NAACP,  Boston  Chapter  v.  Boston 
Housing  Authority.  District  Court  Judge  Tauro 
ruled  that  the  Boston  Housing  Authority  had 
practiced  racial  discrimination.   In  this  case, 
the  parties  reached  a  settlement  agreement.101 

k.  Conclusion     The  exclusion  of  African- 
American  workers  from  many  industries  in  Boston,  an 
action  promoted  by  the  powerful  white  unions  and 
acquiesced  to  by  the  owners,  relegated  most  African- 
Americans  to  low  level  and  low-paying  jobs.   Because  of 
this  historic  discrimination,  most  African-Americans  in 
Boston  never  attained  an  upwardly  expanding  economic 
base  on  which  to  advance  their  position.   To  a 
significant  degree,  blacks  have  remained  segregated 
from  whites  not  only  in  terms  of  the  level  and  types  of 


Exhibit  #98J,  NAACP  v.  HUD.  No.  78-850-S,  Findings,  Ruling, 
and  Order,  U.S.  District,  District  of  Massachusetts,  April  27, 
1983. 

101Exhibit  #98H,  NAACP  v.  BHA.  No.  88-1155-T,  Amendments  to 
Stipulation. 
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I 
their  work,  but  also  in  terms  of  where  they  live  and 
attend  school. 

In  addition,  aside  from  several  notable  African- 
American  politicians,  among  them  Edward  Brooke,  Mel 
King,  Byron  Rushing,  Ray  Jordan  and  the  Owens  and 
Boilings  families,  African-Americans  historically 
lacked  political  power  and  vocal  representation,  both 
in  the  city  of  Boston  and  in  the  state  of 
Massachusetts . 

Relations  between  African-Americans  and  whites  in 
Boston  have  been  tense  throughout  this  century.   The 
violent  episodes  of  the  1970 's  following  the  city's 
attempt  to  desegregate  the  schools  and  the  aftermath  of 
the  Carol  DiMaiti  Stuart  murder  are  only  two  of  the 
more  dramatic  examples  of  the  volatile  tension  and 
separation  that  continue  to  exist  between  African- 
Americans  and  whites. 
2 .    Cape  Verdean  History 

Cape  Verde  is  an  area  comprised  of  ten  islands  located 
off  the  west  coast  of  Africa  and,  until  1975,  it  was  a 
Portuguese  possession.   At  the  turn  of  the  century,  a  large 
number  of  Cape  Verdeans  immigrated  to  the  United  States; 
significant  numbers  of  these  immigrants  settled  in  New 
Bedford,  Massachusetts. 
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The  largest  population  of  Cape  Verdeans  living  outside 
of  Cape  Verde  is  still  located  in  New  Bedford.   At  present, 
there  are  75,000  Cape  Verdeans  in  the  Commonwealth.   The 
Cape  Verdean  community  in  the  U.S.  is  comprised  of  people  of 
mixed  backgrounds,  and  it  is  overwhelmingly  a  community  of 
color.   On  account  of  their  skin  color,  they  have 
encountered  discrimination  similar  to  that  faced  by  African- 
Americans. 

Cape  Verdean  men  in  New  Bedford  gravitated  toward  the 
fishing  and  whaling  industries.   The  marine  industries 
appealed  to  Cape  Verdeans  because  they  faced  significantly 
less  discrimination  at  sea:  once  the  ship  left  port,  they 
were  treated  as  members  of  the  crew  regardless  of  their  race 
or  ethnicity.   However;  despite  the  relative  racial  harmony 
which  existed  between  crew  members  in  the  marine  industries, 
Cape  Verdeans  were  paid  much  less  than  their  white 
counterparts . 

With  the  decline  of  the  whaling  industry,  Cape  Verdeans 
were  forced  to  find  work  on  the  mainland  where  they 
encountered  extremely  limited  options.   One  Cape  Verdean  man 
spoke  three  languages,  and  had  training  and  experience  as  a 
secretary,  but  he  could  only  find  a  menial  job  in  a  cord 
factory;  this  story  is  not  uncommon.102  On  the  mainland, 


102Exhibit  #139,   Stephanie  Meyer,   "Cape  Verdeans  of  New 
Bedford,  1984". 
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Cape  Verdeans,  like  African-Americans,  were  forced  to  work 
in  menial  industrial  jobs.103  They  were  employed  at  textile 
factories  but  could  not  work  as  weavers,  as  weaving  jobs 
were  reserved  for  whites.   Cape  Verdeans  also  worked  in  the 
cranberry  bogs  and  as  cooks.   In  general,  Cape  Verdean  jobs 
were  characterized  by  hard  work  and  low  pay.104 

In  the  1930 's,  New  Bedford's  Cape  Verdean  community 
lost  an  entire  neighborhood  to  urban  renewal.   As  with  many 
urban  renewal  projects,  the  demolished  area  housed  the 
poorest  and  most  disenfranchised  citizens  of  the  community, 
which  in  New  Bedford  were  the  Cape  Verdeans.   As  a  result  of 
the  demolition,  a  huge  proportion  of  the  Cape  Verdean 
community  was  forced  to  relocate.   When  a  new  housing 
development,  Bay  Village,  opened  on  the  urban  renewal  site 
in  1943,  Cape  Verdeans  returned  to  the  area  but  were 
channeled,  along  with  African-Americans,  into  the  same  half 
of  the  project. 

The  Bay  Village  experience  is  only  one  example  of  how 
Cape  Verdeans  have  consistently  been  identified  by  the  non- 
Cape  Verdean  community  as  African-American.   During  World 
War  II,  a  majority  of  Cape  Verdeans  were  placed  in  black 
army  units.   One  Cape  Verdean  woman,  now  a  city  councillor, 


103Exhibit  #166. 
104Exhibit  #139. 
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faced  discriminatory  treatment  by  a  secretarial  school  after 
World  War  II.   The  school  refused  to  honor  its  pledge  to 
find  her  a  job  because  she  was  "black".105 

Cape  Verdeans  are  a  distinct  ethnic  group,  with  their 
own  history  and  culture.   In  this  country,  Cape  Verdeans  are 
commonly  viewed  as  indistinguishable  from  African-Americans, 
and  they  have  suffered  and  continue  to  suffer  the  same 
discrimination  as  have  African-Americans. 
3 .    Hispanic  History  in  Massachusetts 

There  are  approximately  a  quarter  million  Hispanics  in 
Massachusetts.   Comprised  of  immigrants  and  the  descendants 
of  immigrants  from  Puerto  Rico,  Spain,  Cuba,  Mexico  and 
other  Central  and  South  American  countries,  Hispanics  are 
the  fastest  growing  population  group  in  the  state  as  well  as 
the  nation.   Hispanics  also  currently  represent  the  largest 
minority  group  in  Massachusetts  living  outside  the  Boston 

106 

area. 

However,  Hispanics  do  reside  within  the  capital  of  the 
Commonwealth.   In  the  decade  between  1970  and  1980,  the 
Hispanic  population  of  Boston  doubled,  making  the  city's 
1980  U.S.  Census  figures  for  Hispanics  36,500.   In  1985,  the 
Commonwealth's  Commission  on  Hispanic  Affairs  estimated  that 


105Exhibit  #139,  Meyer. 

Massachusetts  Commission  on  Hispanic  Affairs,  "Hispanics  in 
Massachusetts:  A  Demographic  Analysis,"  pp.  13-21  (August,  1986) 
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the  population  of  Hispanics  in  Boston  had  passed  the  50 ,  000 
mark.107 

Early  Hispanic  immigrants  in  Massachusetts  tended  to  be 
uneducated  or  undereducated.   They  came  to  New  England  in 
search  of  employment;  usually  low  income  jobs  as  farm 
workers.   Between  1954  and  1970,  Hispanic  immigrants  sought 
employment  in  the  region's  manufacturing  and  service 
industries.   Since  1970,  Hispanic  immigrants  have  been 
increasingly  middle  class,  resulting  in  a  growing  Hispanic 
social  and  business  community,  which  includes  architects, 
planners,  educators  and  social  workers.  Recently,  Hispanics 
began  exerting  pressure  on  public  entities  in  order  to 
increase  their  community's  participation  in  the  mainstream 
economic  life  of  Massachusetts.108 

Although  Hispanics  share  the  same  language  and  other 
cultural  traits,  the  various  nationalities  forming  the 
Hispanic  community  differed  in  their  immigration  patterns 
into  Massachusetts.   In  the  Commonwealth,  slightly  over  half 
of  all  Hispanics  are  of  Puerto  Rican  origin,  5%  are  of  Cuban 
extraction,  and  5%  are  Mexican  American  and  the  balance 
immigrated  from  other  Spanish-speaking  countries. 


i07id. 


108Id.  at  27-28 
,09Id. 
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a.  Puerto  Ricans     In  1917,  the  Jones  Act 
granted  United  States  citizenship  to  all  Puerto  Ricans, 
a  distinction  which  sets  them  apart  from  all  other 
Hispanics.   Since  1917,  Puerto  Ricans  have  enjoyed  free 
access  to  the  mainland.   By  the  1920' s  and  1930' s, 
small  Puerto  Rican  communities  existed  in  large  cities 
like  New  York,  as  a  result  of  rapid  immigration.   In 
addition,  Puerto  Rican  agricultural  workers 
occasionally  left  the  island  for  seasonal  farm  work  on 
the  mainland.   The  first  substantial  influx  of 
immigrants  from  Puerto  Rico  occurred  in  the  late  194 0's 
and  early  1950 's.   During  these  decades  and  in  the 
years  following,  most  Puerto  Ricans  came  to  the 
mainland  to  find  work;  on  account  of  the  thriving 
industrial  and  service  economy,  they  became 
successfully  employed.   The  majority  of  Puerto  Rican 
immigrants  arrived  in  New  York  City  and  from  there 
branched  out  into  other  large  eastern  cities,  including 
Boston.   By  the  1970* s  and  '80's,  Boston's  educational 
resources  had  begun  to  attract  both  middle-class  and 
college-educated,  professional  Puerto  Ricans.    As 
Boston's  Puerto  Rican  population  grew,  it  spread  from 


110 


Id. 
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its  primary  center  in  the  South  End  into  Dorchester, 
Brighton  and  Jamaica  Plain. 

Because  of  Puerto  Ricans'  status  as  U.S.  citizens 
and  the  close  proximity  of  their  home  island,  it  is  not 
unusual  for  Puerto  Ricans  to  return  to  Puerto  Rico. 
Return  trips  of  varying  duration  are  convenient  and 
have  resulted  in  what  one  national  Puerto  Rican  leader 
termed  a  "migrant  cycle."111  The  negative  implications 
of  this  cycle  are  profound.   First,  both  job  skill 
training  and  the  education  of  children  undergoes 
significant  interruption  or  ends  completely, 
necessitating  retraining  and  the  inconvenience  of 
balancing  two  school  systems.   Secondly,  migrants  who 
complete  training  programs  or  learn  job  skills  in  the 
U.S.  and  subsequently  return  to  Puerto  Rico,  decrease 
the  supply  of  skilled  and  experienced  Puerto  Rican 
workers  participating  in  U.S.  communities. 

b.  Cubans .     Cubans  immigrated  to  the  U.S.  as 
early  as  the  nineteenth  century,  establishing  large 
communities  in  New  York  and  Florida.   However,  it  has 
only  been  within  the  last  thirty  years,  following 
Castro's  overthrow  of  the  Batista  government,  that 


111Speech  by  Manuel  A.  Bustelo,  Executive  Director,  National 
Puerto  Rican  Forum,  "The  Implications  of  the  Puerto  Rican  Migrant 
Cycle,"  San  Juan  Rotary  Club  (August  26,  1977) 
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Cuban  immigrants  have  come  into  the  United  States  in 
large  numbers.   There  were  two  major  immigrant  waves:  a 
large  one  immediately  following  the  revolution  in  the 
early  1960»s,  consisting  primarily  of  politically- 
motivated  professionals,  and  a  smaller  one  during  the 
Mariel  exodus  in  the  early  1980' s,  consisting  primarily 
of  working  class  Cubans.   Although  Cubans  now  represent 
the  majority  of  professionals  and  business  owners 
within  the  Hispanic  community,  most  Cuban  immigrants 
came  to  the  Commonwealth  in  search  of  employment. 

c.  Mexicans.      In  Massachusetts,  the  Mexican 
population  is  small  and  essentially  assimilated  into 
the  general  population.   Mexican-Americans  in 
Massachusetts  came  to  the  Commonwealth  for  educational 
or  professional  reasons.   Recently,  the  number  of 
"Chicanos"  or  Mexican  Americans  having  generational 
roots  within  the  U.S.  has  increased  in  Massachusetts. 

d.  Other  Hispanics.     Hispanic  groups  in 
Massachusetts  such  as  Dominicans,  Salvadorans, 
Guatemalans,  and  individuals  from  other  Central  and 
South  American  countries  have  immigrated  to 


112Hispanics  in  Massachusetts,  supra  at  29-3  0 
113Id.  at  30 


-  171  - 

Massachusetts  at  differing  rates  and  at  differing 
times.   These  "other"  Hispanic  immigrants  are  quite 
diverse,  with  immigrants  pursuing  education  or 
professional  experiences  accompanied  by  poor  and 
unskilled  immigrants  seeking  training  and  employment. 
Immigration  peaks  in  these  groups  frequently  coincide 
with  unfavorable  economic  or  political  conditions  in 
their  countries  of  origin.   Considering  the  economic 
and  political  unrest  in  Central  America,  growth  of 
these  groups  in  Massachusetts  is  likely  to  continue. 
In  particular,  many  Dominicans  have  settled  in 
Lawrence,  while  Salvadoran  and  Guatemalan  communities 
are  growing  in  Cambridge  and  Somerville.114 

e.  The  Construction  Industry  in  Boston  from  I960115 
The  1954  Immigration  Act  made  it  more  difficult  for 
American  farmers  to  import  migrant  labor  by  requiring 
farmers  to  first  fill  such  jobs  with  American  laborers, 
including  Puerto  Ricans  and  persons  from  Guam.   In 
Massachusetts,  the  task  of  bringing  migrant  laborers 
from  Puerto  Rico  to  work  in  the  U.S.  agricultural 
industry  was  performed  by  the  joint  efforts  of  two 


mId. 

115The  following  two  sections  are  a  summary  of  an  oral  history 
of  Hispanics  in  Massachusetts  provided  by  MCAD  Chairman  Alex 
Rodriguez,  November,  1990. 
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governmental  agencies:  the  Puerto  Rican  Office  for 
Migrant  Labor  and  the  Massachusetts  Agricultural 
Department.   The  Puerto  Rican  government  insisted  that 
its  migrant  laborers  be  under  contract  before  making 
the  trip  from  Puerto  Rico  to  Massachusetts.   In  order 
to  meet  the  contract  requirement,  the  first  official 
Puerto  Rican  presence  in  Massachusetts  appeared  in  the 
form  of  the  Puerto  Rican  Migrant  Office,  located  on 
Boylston  Street  in  Boston.   The  establishment  of  the 
office  was  one  of  the  Commonwealth's  early  efforts  to 
guarantee  civil  treatment  to  Puerto  Rican  migrants. 

Massachusetts  farmers  invited  Puerto  Rican  farm 
workers  to  the  state  with  open  arms.   Transported  via 
air  and  then  locally  over  land,  the  migrants  arrived  in 
the  Connecticut  Valley  where  they  worked  on  tobacco 
farms;  they  went  to  southeastern  Massachusetts  where 

they  worked  in  the  cranberry  industry;  they  travelled 

i 

to  the  Merrimack  valley  for  apple  picking;  and  they 

worked  closer  to  Boston  in  the  greenhouse  industries  of 

i 

Woburn  and  surrounding  areas.   The  Puerto  Rican  workers 
were  skilled  farm  workers. 

Many  Puerto  Ricans  and  other  Hispanics  entered 
Boston  at  a  time  when  racial  tensions  were  high. 
Demands  for  equal  treatment  law  had  begun  in  the 
American  south  and  led  to  the  1954  U.S.  Supreme  Court 
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decision  in  Brown  v.  Board  of  Education.   The  civil 
rights  movement  led  by  Dr.  Martin  Luther  King  commenced 
and  received  national  attention.   The  national 
atmosphere  was  one  of  change  in  race  relations, 
characterized  by  minority  militancy  and  white  backlash. 
A  large  number  of  Hispanic  citizens  found  themselves 
living  in  an  atmosphere  of  hatred  and  racial 
resentment . 

Regarding  union  attitudes  and  exclusionary 
membership  criteria,  Hispanics  found  themselves 
encountering  the  same  difficulties  that  Black  laborers 
had  encountered.   The  fact  that  individual  Hispanics 
were  skilled  in  carpentry,  plumbing,  masonry  or  other 
areas  of  construction  was  meaningless  in  the  tense 
atmosphere  of  Massachusetts.   Strong  trade  unions 
maintained  a  fraternal  system  of  sponsorship,  excluding 
Hispanics  as  they  had  excluded  Blacks.   While  the 
African-American  community  had  been  fighting  such 
barriers  since  the  earliest  days  of  the  Commonwealth, 
these  barriers  were  extremely  confusing  to  the  Hispanic 
migrants.   Puerto  Ricans,  who  enjoyed  full  American 
citizenship  status  and  had  worked  at  their  trades  in 
Puerto  Rico  without  resentment  by  the  majority 
community,  found  the  new  barriers  in  the  U.S. 
particularly  disconcerting. 
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Because  of  the  close  proximity  of  the  African- 
American  and  Hispanic  communities  in  Boston,  a  bond 
formed  between  them.   Hispanics  were  encountering  the 
same  racism  that  their  Black  colleagues  had  previously 
experienced,  and  this  unfortunate  commonality  inspired 
the  two  communities  to  work  together.   The  bond  between 
them  led  to  the  development  of  organizations  such  as 
the  Third  World  Jobs  Clearinghouse,  established  by  Leo 
Fletcher,  Chuck  Turner  and  others.   The  single  purpose 
of  the  Clearinghouse  was  to  raise  union  consciousness 
so  African-Americans  and  Hispanics  capable  of  working 

i 

in  construction  would  experience  fair  play  and  equal 
access. 

In  trying  to  obtain  full  journeyman  status  within 
unions,  Hispanics  encountered  all  of  the  obstacles 
encountered  by  Blacks,  as  summarized  in  the  African- 
American  history  section  of  this  report.   Hispanics 
with  construction  backgrounds  found  themselves 
relegated  to  service  profession  jobs,  and  in  many 
instances,  working  substantially  below  their 
educational  and  experience  levels.   It  still  is  not 
unusual  to  find  Hispanics  who  have  worked  on  major  road 
and  dam  construction,  in  addition  to  highly  skilled 
Hispanic  carpenters,  bricklayers  and  ironworkers, 
employed  at  entrance  level  maintenance  and  janitorial 
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jobs.   Hispanics  worked  in  the  laundry  industry,  the 
hotel  industry  and  the  health  industry,  creating  a 
phenomenon  in  Boston  that  exists  to  the  present  day: 
in  downtown  Boston,  buildings  occupied  by  banking, 
finance,  law  firms  and  other  businesses  are  buildings 
occupied  by  English-speaking  people  during  the  day,  and 
by  Spanish-speaking  people  in  charge  of  maintenance  and 
cleaning  during  the  night. 

The  exclusionary  practices  of  the  early  1960's 
resulted  in  fewer  choices  for  Hispanic  about  where  they 
would  live  and  where  their  children  would  go  to  school. 
Hispanics  with  incomes  generally  derived  from  entrance 
level  employment  usually  found  housing  in  Boston's 
South  End,  first  occupying  rooming  houses  and  later 
moving  to  slum  apartments.   However,  with  good  fortune 
an  Hispanic  family  moved  out  of  a  rooming  house  and 
into  the  area  of  Boston  bounded  by  Berkeley  Street, 
Massachusetts  Avenue,  Tremont  Street  and  Albany  Street. 
The  heart  of  the  Hispanic  community,  West  Newton  Street 
to  Dedham  Street,  Tremont  Street  to  Shawmut  Avenue,  was 
called  "the  fire  zone",  because  almost  every  evening  a 
building  in  that  area  would  burn.   And  almost  every 
evening,  a  homeless  Hispanic  family  watched,  as  their 
home  and  possessions  went  up  in  flames. 
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In  response  to  the  housing  crisis,  Father  Lambert 
of  Saint  Stephen's  Episcopal  church  established  the 
Emergency  Tenants'  Council  and  recruited  Israel 
Feliciano,  a  poverty  program  worker  from  the  South  End, 
to  become  the  organization's  first  director.   At 
approximately  the  same  time,  the  Association  Promoting 
the  Constitutional  Rights  of  Spanish-Speaking  People 
began  operations.   The  Association  was  formed  by 
indignant  Hispanic  citizens  and  headed  by  Ivon 
Gonzalez.   These  organizations  assumed  a  radical 
posture,  not  uncommon  for  civil  rights  advocacy  groups 
of  that  time;  a  formidable  Hispanic  leadership  movement 
quickly  developed  and  rallied  around  their  efforts. 

The  anger  experienced  by  South  End  residents 
resulting  from  the  lack  of  housing,  social  services, 
and  adequate  education,  in  addition  to  a  lack  of  access 
to  jobs,  including  access  to  unions  and  the 
construction  industry,  led  to  what  is  now  called  the 
Blackstone  Park  Riot.   On  the  occasion  of  an  annual 
Hispanic  festival,  a  riot  erupted  in  response  to 
behavior  on  the  part  of  the  police.   City  police  had 
invaded  a  licensed  festival  and  begun  to  beat  festival 
attendees,  causing  Hispanic  citizens  to  retaliate.   For 
days  the  South  End  burned,  to  the  horror  of  all 
Bostonians.   However,  from  the  ashes  of  this  fire, 
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organizational  efforts  developed  a  replacement  to  the 
previous  slum  neighborhood:   the  Villa  Victoria,  a 
beautiful  community  housing  over  five  thousand  citizens 
and  their  families  on  more  than  forty  acres  of  land. 
The  Villa  was  developed  by  and  is  currently  owned  by 
Boston's  Hispanic  community;  it  is  operated  by  an 
organization  known  as  I.B.A. 

Building  the  Villa  provided  an  excellent 
opportunity  for  Hispanics  skilled  in  the  construction 
trades  to  use  their  skills.   Many  journeymen  plumbers, 
carpenters,  bricklayers,  electricians  and  other 
tradesmen  trace  their  construction  roots  to  the  Villa 
Victoria  project.   Many  other  tradesmen  found  their 
roots  in  the  Back  of  the  Hill  project,  developed  on 
Mission  Hill  and  other  projects  sponsored  by  both 
economic  development  corporations  and  human  service 
agencies,  such  as  Nuestra  Communidad.   However,  these 
skilled  tradesmen  failed  to  find  similar  opportunities 
for  work  on  either  private  or  public  projects;  projects 
controlled  predominantly  by  white  contractors  and 
development  corporations. 

f.  Education  in  Boston     In  the  early  1960's, 
there  were  only  two  Hispanic  educators  identifiable  in 
the  entire  Boston  public  school  system,  Carmen  Nicholas 
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and  Armando  Martinez.   While  Nicholas  and  Martinez, 
along  with  other  teachers,  became  extremely  concerned 
about  the  treatment  of  Hispanic  students  in  the  public 
schools,  their  most  urgent  concern  to  keep  Hispanic 
children  in  school. 

The  tradition  in  Puerto  Rican  and  Spanish 
education  was  one  of  deep  respect  for  the  school  system 
and  deep  trust  for  its  teachers.   Most  Hispanic  parents 
trusted  teachers  and  schools  to  educate  their  children. 
If  the  school  system  judged  the  child's  learning 
experience  to  be  adequate,  parents  accepted  the 
evaluation.   If  the  school  system  believed  that  the 
child  was  not  behaving  in  school,  the  parents  responded 
accordingly,  attempting  to  discipline  the  child  as  a 
means  to  appropriate  behavior.   However,  it  was  not 
long  before  Hispanic  parents  recognized  the  cultural 
divide  that  existed  between  the  Boston  public  schools 
and  their  children;  and  the  Hispanic  population  started 
to  believe  that  Boston  school  teachers  were  not 
interested  in  Hispanic  children.   Later,  Judge  Garrity 
included  Hispanics  in  his  court  orders  requiring  the 
desegregation  of  Boston  public  schools. 

Prior  to  Garrity 's  1974  desegregation  decision, 
the  Hispanic  community  confronted  educational 
inadequacies  in  the  Boston  schools  in  a  report 


-  179  - 

published  by  the  Massachusetts  Advocacy  Center,  "The 
Way  We  Go  to  School."116  One  section  of  the  report  was 
devoted  to  the  inadequate  education  of  Hispanic 
students  and  their  high  dropout  rate;  no  Hispanic  child 
graduated  from  the  Boston  public  schools  in  the  year 
1968.   In  fact,  in  a  separate  study  conducted  by  the 
Massachusetts  Advocacy  Center,  it  was  documented  that 
less  than  50%  of  all  potential  Hispanic  students 
attended  school  in  1968.   Many  children  stayed  home 
because  their  families  had  given  up  on  the  public 
schools;  Hispanic  families  distrusted  the  schools  and 
believed  that  their  children  were  treated  too  harshly. 

In  1967,  a  bilingual  program  was  developed  only  in 
the  summer  program  and  only  in  the  Mackey  school  in  the 
South  End.   In  order  to  guarantee  a  bilingual  education 
for  any  child  who  wanted  it,  Hispanic  citizens  drafted 
legislation  to  that  effect  and  succeeded  in  having  it 
passed  by  the  legislature  in  1971.   It  was  the  first 
mandatory  transitional  bilingual  education  program  at 
the  state  level  in  the  U.S.  and  was  written  by  Alex 
Rodriguez,  with  Armando  Martinez,  Sister  Frances 
Georgia  and  Carmen  Nicholas.   The  bilingual  education 
program  has  been  one  of  the  critical  ingredients  in 


116 


Task  Force  on  Children  Out  of  School   (predecessor  of 
Massachusetts  Advocacy  Center,  The  Way  We  Go  To  School  (19  67) 
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encouraging  Hispanic  students  to  return  to  the  Boston 
public  schools. 

Another  program  developed  by  Hispanic  leaders  was 
described  in  the  Massachusetts  Advocacy  Center's 
publication,  "Double  Jeopardy".117  The  report 
documented  the  fact  that  minority  students,  Hispanics 
and  African-Americans,  were  being  left  out  of  special 
education  programs.   In  1971,  the  report  led  to  the 
implementation  of  Chapter  766,  guaranteeing  access  to 
special  education  for  Hispanic  and  African-American 
students,  as  well  as  for  handicapped  students 
throughout  the  Commonwealth.   The  following  factors: 
omission  from  special  education  programs,  the  lack  of 
bilingual  programs  and  segregation  of  the  Boston  public 
schools  contributed  to  the  exclusion  of  Hispanic 
students  from  educational  systems. 

g.  Conclusion     Hispanic  workers  were  excluded 
from  many  industries  in  Boston  and  in  most  cases, 
relegated  to  the  same  low  paying  jobs  that  other 
minorities  had  held  even  though  many  Hispanics  had 
arrived  in  Boston  as  skilled  tradesmen.   To  a 


117Exhibit  #35D,  Massachusetts  Advocacy  Center,  Double 
Jeopardy:  The  Plight  of  Minority  Students  in  Special  Education 
(1978) 
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significant  degree,  Hispanics  remain  segregated  from 
whites  economically,  residentially  and  educationally. 

In  the  political  arena,  Hispanics  went  to  court  to 
fight  for  political  redistricting;  redistricting  that 
led  to  the  election  of  the  first  Hispanic  state 
representative,  Nelson  Merced.   Although  Mr.  Merced 
serves  a  district  that  is  only  25%  Hispanic,  that 
district  was  created  by  the  Hispanic  community  taking 
legal  action  through  the  Latino  Political  Action 
Committee  in  the  1980 's. 
4.    Native  American  History 

Before  the  arrival  of  white  settlers  in  the  seventeenth 
century,  Native  Americans  who  were  primarily  hunters  and 
gatherers  lived  in  the  geographic  region  that  would  become 
Massachusetts.   They  migrated  to  locations  where  food  and 
other  resources  were  most  abundant,  staying  at  that  location 
until  the  season  changed,  and  it  was  time  to  hunt  game  and 
gather  plants  at  a  different  place.   Ownership  was  not  a 
factor  in  their  economy:   the  resources  of  the  land  did  not 
belong  to  any  human,  but  were  an  entity  in  themselves,  to  be 
thanked  for  the  means  of  subsistence  which  they  provided. 

The  arrival  of  white  settlers  drastically  changed  the 
economy  of  the  area  that  would  be  Massachusetts.   The  Native 
American  economy  of  mobility  was  quickly  replaced  by  the 
colonial  economy  of  fixity  and  ownership.   When  settlers  at 
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Plymouth  built  permanent  homes  surrounded  by  wooden  fences, 
they  began  a  process  of  partitioning  that  would  eventually 
divide  the  entire  American  landscape  into  lots.   The  Native 
American  economy  and  the  Indian  way  of  life  were  doomed.118 

By  1637,  the  first  Native  American  reservation  was 
established  in  Mashpee,  MA.   This  so-called  "Indian 
Plantation"  was  land  exclusively  held  for  Cape  Cod  Indians; 
the  remainder  of  Cape  property  was  owned  by  English 
settlers.   Settlers  such  as  Myles  Standish  had  tried  to 
acquire  this  land  legally  by  trading  and  signing  agreements 
with  Native  Americans.   The  towns  of  Sanuit  and  Cotuit  were 
acquired  by  Standish  for  "two  brasse  kittles (sic)  and  one 
bushel  of  Indian  corn."119  However,  Paupmunuck,  the  Native 
American  who  signed  this  agreement,  was  unable  to  speak  or 
understand  English,  and  the  English  concept  of  ownership  was 
also  unknown  to  him.   Indeed,  many  Indians  "continued  to  use 
the  land  (they  had  traded)  as  before,  much  to  the  irritation 
of  whites."120  Native  Americans  did  not  understand  the 
meaning  of  the  "trades"  they  were  making. 


118Exhibit  #107,  Lecture  by  William  Cronin,  February  4,  1988, 
Yale  University. 

119Exhibit  #73C,  Russell  Peters,  The  Wampanoags  of  Mashpee, 
p.  11. 

120Id.  at  10.  ! 
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In  1859,  the  Massachusetts  Senate  called  on  its  Indian 
Commissioner  to  "examine  into  the  condition  of  all  Indians 
and  the  descendants  of  Indians  domiciled  in  this 

121 

Commonwealth."    The  report  provided  interesting  insight 
into  the  treatment  of  Native  Americans  in  the  Commonwealth 
and  the  degree  of  their  participation  in  the  English 
economy . 

1861  found  most  Native  Americans  in  Massachusetts  with 
less  land  than  they  had  ever  had.   Laws  dating  back  as  far 
as  1665  had  granted  tribes  title  to  certain  pieces  of  land 
"forever;  so  not  to  bee (sic)  given,  sold,  or  alienated  from 
them  by  anyone."122  However,  white  settlers  were  successful 
in  acquiring  land  from  the  Native  Americans  by  outright 
theft  or  by  petitioning  the  General  Court;  "forever"  proved 
to  be  a  brief  period  of  time.   Indian  guardians  also  sold 
Indian  land  for  money  to  support  the  tribes.   All  of  these 
actions  were  contrary  to  a  1790  federal  statute  that 
invalidated  transfer  of  Indian  land  without  federal 
approval.123   In  addition,  as  Commissioner  Earle  noted  in 
reference  to  the  Chappequiddick  tribe,  "In  division  of  the 


121Exhibit  #11,  John  Earle,  Report  to  the  Governor  and  Council 
Concerning  the  Indians  of  the  Commonwealth  under  the  act  of  April 
6,  1859.  (Boston:   William  White,  Printer,  1861),  p.  5. 

122Peters,  supra  at  15. 

123Peters,  supra  at  36. 
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island,  between  the  Indians  and  the  whites,  the  latter,  as 

usual,    obtained  much  the  better  portion."124     Thus,    as   fixed 

land  holdings  became  the  mainstay  of  the  economy, 

Massachusetts  Native  Americans  found  themselves  with  small 

amounts  of  poor  quality  land. 

With  the  inferior  land,  Native  Americans,  relative  to 

whites,  became  quite  poor.125  Commissioner  Earle  reported 

that ,  ! 

social  exclusion,  and  civil  disenfran- 
chisement,  have  done  fearful  work  with  the 
race.   The  weight  which  these  have  brought  to 
bear  on  them  seems  to  have  almost  crushed  out 
even  the  wish  to  have  it  removed,  and  the 
mass  appear  to  have  sunk  into  that  state  of 
constrained  apathy...  [H]aving  never  enjoyed 
equality  of  civil  and  social  rights,  the 
conviction  seems  stamped  upon  their  minds, 
that,  in  being  created  Indians,  they  are 
necessarily  doomed  to  their  present 
condition,  and  that  it  is  vain  to  contend 
their  destiny.126 

Earle' s  observations  of  the  Native  Americans'  view  of 

their  social  position  in  the  world  was  supported  by  Earle 's 

observation  of  the  white  communities'  view  of  the 

Massachusetts  Native  Americans.   He  wrote,  "much  ignorance 

and  misapprehension  prevail  in  the  [white]  community  at 

large...  'What  sort  of  people  are  they?'   'Do  they  dress 


124 
125 
126 


Earle,  supra  at  17. 
Earle,  supra  at  11. 
Earle,  supra  at  12. 
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like  white  folks?1   'Can  they  speak  the  English  language?1 
'Do  they  live  in  wigwams?'  or  others  of  a  like  nature  are 
continually  asked."127  Thus,  the  invasion  of  the  white 
settlers  not  only  took  the  Native  Americans'  material 
resources,  putting  them  at  a  material  disadvantage  in  the 
new  economy,  but  also  disadvantaged  them  socially. 

An  examination  of  the  current  situation  of  Native 
Americans  in  the  United  States  reflects  views  not  dissimilar 
to  Earle's  views  offered  more  than  one  hundred  years 
earlier.   Earle's  prediction  that  Indians  were  necessarily 
doomed  to  their  condition  finds  support  in  present  day 
reports.   In  1981,  the  U.S.  Commission  on  Civil  Rights 
report  entitled,  "Indian  Tribes:   A  Continuing  Quest  for 
Survival,"  stated  that  "A  legacy  of  racial  stereotypes 
continues  to  influence  Federal  Indian  policy."128   In 
Massachusetts,  Native  Americans  themselves  echo  the  same 
views.   An  advocate  at  the  Boston  Indian  Council  finds  that, 
"People's  exposure  to  supposedly  Indian  culture  still  comes 
almost  solely  from  the  movies.   It  is  a  very  big 
problem... We  need  to  get  away  from  the  drunken,  tomahawk 


127Earle,  supra  at  10. 

128Exhibit  #73B  United  States  Commission  on  Civil  Rights, 
Indian  Tribes:  A  Continuing  Quest  for  Survival,  (June  1981),  p. 
188. 
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carrying  fighter."129  An  historian  of  Wampanoag  origin 
agreed  that  "A  carryover  of  negative  feelings  about  Indians 
still  persists."130  He  further  stated  that  "the  State  has 
not  helped  much  in  alleviating  this  situation."131   Thus,  the 
same  ignorant  perceptions  of  Indians  that  hampered 
successful  Native  American  participation  in  the  nineteenth 
century  continue  to  hamper  the  Indian  today. 

Economically,  Native  Americans  face  some  of  the  same 
barriers  that  they  were  facing  at  the  time  of  Earle ■ s 
report.   Indians  today  own  less  land  than  they  owned  in 
1861.   According  to  the  Civil  Rights  Commission  report, 
"Indians  started  with  everything  and  have  gradually  lost 
much  of  what  they  had  to  an  advancing  alien  civilization."13. 
The  history  of  the  Mashpee  Wampanoags  illustrates  this 
point.   In  1870,  after  the  Mashpee  lost  a  majority  of  their 
previous  territory,  the  Commonwealth  decided  that  Mashpee 
should  become  a  town  instead  of  existing  as  a  Native 
American  district.   In  1878,  as  the  Commonwealth  decision 
required,  all  common  land  in  Mashpee  was  sold.   Most  of  the 


129Exhibit  #165. 
130Exhibit  #73. 
131Id.  at  1. 


132Exhibit  #73B,  United  States  Commission  on  Civil  Rights, 
Indian  Tribes:  A  Continuing  Quest  for  Survival.  (June  1981) ,  p. 
32. 
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land  was  not  sold  to  Indians  because  they  could  not  afford 
it.   Instead,  the  land  went  to  white  people  "who  had  waited 
years  for  this  auction."133  Once  again,  the  federal  statute 
of  1790  was  ignored.   Once  again,  Native  American  land 
became  white  land,  and  once  again  the  Indian  economic 
situation  became  more  precarious.   What  had  been  tribal 
resources  were  now  town  resources. 

The  Mashpee  story  did  not  end  in  1878.   The  full  effect 
of  this  nineteenth  century  legislation  was  not  felt  until 
the  1970 's,   when  the  Wampanoags  in  Mashpee  were  out 
numbered  by  white  voters  for  the  first  time;  Mashpee  became 
a  non-Indian  town  just  as  it  had  lost  its  status  as  an 
Indian  District.   Native  Americans  no  longer  controlled  the 
economic  resources  of  the  Wampanoag  homeland.   As  an 
advocate  at  the  Boston  Indian  Council  noted,  "Indians  don't 
have  any  land  equity  with  which  to  start  businesses."134 
Unlike  other  minority  groups  that  watched  their  resource 
bases  grow  over  the  years,  Native  Americans  watched  their 
resource  base  dwindle. 

State  government  has  not  been  friendly  to  Native 
American  interests.   According  to  the  1981  Commission  on 
Civil  Rights  report,  "Since  they  (states)  represent 


133Peters,  supra  at  37. 
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primarily  non-Indian  constituencies,  State  governments  may 
be  expected  to  promote  non-Indian  interests  in  matters  of 
conflict."  Massachusetts  has  not  been  an  exception  to  this 
rule.   According  to  state  Native  American  leaders,  "In 
Massachusetts,  it  seems  that  they're  still  in  the  forefront 
of  trying  to  remove  us  from  existence  here  as  Native 
Americans.  "135 
5.    Asian-American  History 

From  the  earliest  Chinese  immigrants  who  arrived  in 
California  to  the  most  recent  Asian  immigrants  from  the 
Philippines,  Korea,  Vietnam,  Cambodia,  Thailand,  India  and 
the  Pacific  Islands,  Asians  have  had  their  job  choices 
limited  by  individual,  community  and  governmental  racism. 
Although  each  Asian  group  is  different  and  has  a  rich 
culture  and  tradition  of  its  own,   Asian-Americans  as  a 
group  are  often  treated  by  the  majority  American  society  as 
if  they  are  one  collective  group. 

1852  was  the  first  year  of  sizable  Asian  immigration 
into  the  United  States  —  20,026  Chinese  arrived  in 
California.   News  of  the  discovery  of  gold  at  Sutter's  Mill 
had  spread  across  the  world,  and  the  new  Asian  arrivals  came 
to  America  to  find  gold.   Yet,  for  most  Asians,  their  dreams 
remained  only  dreams.   American  miners  "felt  that 


135Worcester  testimony,  p.  5. 
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foreigners,  especially  non-whites,  had  no  right  to  dig  for 
gold"136  and  excluded  Asians  from  mining  in  all  but  the 
leanest  abandoned  mines.   In  1852,  as  Asian  immigration 
peaked,  American  miners  pressured  the  California  legislature 
to  pass  a  foreign  miner's  tax,  intending  to  keep  the  Chinese 
out  of  mining. 

Excluded  from  gold  mining,  Chinese  immigrants  became 
the  laborers  of  the  West.   Just  as  African-American  slaves 
were  the  early  mainstay  of  construction  in  the  South,  Asian 
labor  helped  build  the  West.   Asians  filled  in  the  San 
Francisco  Bay  for  the  local  wharves,  reclaimed  the  tule 
marshes  of  the  Sacramento-San  Joaquin  River  delta,  gathered 
borate  in  mines  in  California,  Nevada  and  Oregon,  mined  coal 
in  Wyoming,  Utah  and  Washington,  built  the  stone  bridges, 
fences,  roads  and  wine  storage  tunnels  of  the  Napa  Valley 
and  built  the  western  half  of  the  transcontinental  railway. 
Despite  their  achievements,  Asians  still  faced  employment 
discrimination.   James  Strobridge,  the  construction 
superintendent  for  the  Central  Pacific  railroad,  objected  to 
having  Chinese  workers  in  his  employ.   "I  will  not  boss 
Chinese.   I  will  not  be  responsible  for  work  done  on  the 
road  by  Chinese  labor,"  he  complained.   Reports  document 
that  Asians  were  paid  less  than  their  white  counterparts. 


136Exhibit  #106,  Huang,  J.,  Lai,  H.M.,  Wong,  D. ,   The  Chinese 
of  America  1785-1980."  pp.  20-35,  38,  39,  46-61,  67,  73-83,  87-89. 
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In  railroad  construction,  for  example,  Asians  "were  paid  $2  6 

to  $35  per  month  out  of  which  the  workers  had  to  pay  board, 

while  white  workers  were  paid  $35  including  board.";  between 

12,000-14,000  Asian  workers  were  employed  by  Central 
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Pacific. 

In  1854,  the  California  Supreme  Court  denied  the  right 

of  Chinese  to  testify  against  whites  in  court.   In  18  60,  in 

California,  Chinese  were  deemed  an  inferior  race  and  Chinese 

children  were  barred  from  white  schools.   Chinese  workers 

were  forced  out  of  the  construction  industry  by  angry  whites 

during  the  recession  of  the  1870 's. 

Taking  advantage  of  this  situation,  racist 
labor  union  leaders  directed  the  frustration 
and  anger  of  jobless  workers  at  the  Chinese. 
The  Chinese  were  blamed  for  depressed  wages, 
unemployment,  and  corrupting  morals.   Denis 
Kearney,  President  of  the  Workingmen's  Party 
of  California,  coined  and  repeated  again  and 
again  the  rallying  cry:  'The  Chinese  must  go! 
They  are  stealing  our  jobs.'138 

The  new  California  constitution  of  1879  affirmed  this 

i 

sentiment,  having  among  its  provisions  the  requirement  that 

139 

"no  corporation  nor  local  government  could  hire  Chinese."' 
At  this  time,  anti-Asian  sentiment  became  more  firmly 
entrenched  in  the  law. 
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The  Anti-Asian  movement  spread  across  the  nation.   In 
New  England,  Asian  workers  were  used  as  strike  breakers  in 
North  Adams,  Massachusetts;  Belleville,  New  Jersey;  and 
Beaver  Falls,  Pennsylvania.   As  reported  by  Huang,  "In  187  6, 
a  joint  congressional  committee  held  hearings  in  San 
Francisco  and  issued  a  report  recommending  an  end  to  free 
immigration  from  China."140  Both  political  parties  vowed  to 
ban  Chinese  immigration  during  the  election  campaigns  of 
1876,  and  in  1882,  this  political  promise  became  reality 
with  the  passage  of  the  Chinese  Exclusion  Act.   The  measure 
banned  the  immigration  of  Chinese  laborers  for  ten  years. 
Additional  legislation  continued  the  ban  until  1943, 
extending  it  not  just  to  Chinese  but  to  all  Asian  groups. 
Asians  in  late  nineteenth  century  America  were  also 
threatened  by  sources  outside  the  legal  system;  they  were  in 
physical  danger.  Anti-Chinese  riots  occurred  throughout  the 
West;  the  most  deadly  occurring  in  Rock  Springs,  Wyoming 
where  28  Chinese  workers  were  killed. 

Thus,  the  recession  of  the  1870 's  drastically  changed 
the  situation  of  Asian  workers.   Before  the  economic 
downturn,  Asians  were  hired  by  white  employers.   After  the 
recession  they  were  forced  out  of  the  white  community 
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altogether.   The  supply  of  white  workers  was  sufficient  to 
meet  the  needs  of  the  economy,  so  Asians,  as  a  result  of 
active  campaigning  by  whites,  were  forced  out.   Asians  were 
segregated  into  communities  of  their  own  and  found  only 
limited  access  to  businesses;  when  access  was  found  it  was 
usually  into  a  business  that  whites  found  less  desirable. 
In  Massachusetts,  the  story  was  the  same.   The  first 
Asians  arrived  in  Massachusetts  as  shoe  factory  strike 
breakers  in  North  Adams.   Once  the  strike  was  settled,  the 
Chinese  were  unable  to  find  work  in  North  Adams,  as  anti- 
Asian  sentiment  was  strong.   However,  a  large  portion  of  the 
former  shoe  factory  strike  breakers  were  hired  to  build 
Boston's  New  England  Telephone  Exchange  and  they  settled  in 
the  area  immediately  surrounding  the  Exchange  building. 
Quickly,  the  area  became  known  as  "Chinatown,"  becoming  the 
only  part  of  the  city  where  Chinese  could  find  housing. 
Nevertheless,  once  the  Exchange  was  built,  Asians  could  not 
find  additional  construction  work:   they  had  been  tolerated 
in  construction  of  the  telephone  company,  but  upon  its 
completion  found  no  other  access  to  the  industry.   Asians 
found  that  restaurants,  groceries  and  laundries  were  the 
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only  businesses  in  which  they  could  gam  easy  access. 


U2Exhibit   #106,   Chu,   D.  ,   Kaing,   Peter,   Chinese in 

Massachusetts:   Their  Experiences  and  Contributions.   pp.  50,  51, 
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Boston's  early  Asian  population  quickly  discovered  that 
they  weren't  safe  from  either  harassment  or  violence.   On 
October  11,  1903,  300  Chinese  men  were  rounded  up  by  U.S. 
Immigration  Services  and  the  Boston  Police  Department.   They 
were  reported  to  have  been  sent  to  the  Charles  Street  Jail 
in  over-crowded  vehicles  and  held  without  food.   The 
presumed  intent  of  the  raid  was  to  find  Asians  unable  to 
produce  documents  proving  their  citizenship;  however,  of  the 
two  hundred  and  fifty-eight  people  incarcerated,  only  one 
man  was  unable  to  prove  his  citizenship.    The  "police 
viewed  the  raid  as  a  way  to  instill  proper  subservience  into 
the  Chinatown  community",  and  Immigration  officials  debated 
whether  to  use  the  Boston  tactics  in  other  cities.   Raids, 
similar  to  that  of  1903,  have  continued  throughout  the 
history  of  Chinatown.143 

For  a  brief  period  during  World  War  II,  the  Asian 
community  found  greater  acceptance  in  Boston.   Industry  was 
in  great  need  of  labor,  so  like  women,  Asian-Americans  were 
hired  by  people  normally  would  not  have  considered  having  an 
Asian  on  the  payroll.   However,  during  the  McCarthy  era 
Asians  lost  many  of  their  previous  gains.   Suddenly  any 
Chinese  in  America  was  considered  a  potential  Communist. 
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Similarly,  the  Vietnam  War  fanned  the  fire  of  racism  against 
Asians. 

As  a  result  of  all  these  factors,  the  current  situation 
for  Asian-Americans  in  Boston  is  similar  to  the  situation  of 
their  ancestors  who  moved  to  the  city  one  hundred  twenty 
years  ago.   Asians  remain  primarily  limited  to  service 
industry  jobs.   In  1972,  80%  of  the  Chinese  men  living  in 
Boston's  Chinatown  were  employed  in  service  jobs;  most  of 
these  men  worked  in  either  restaurants  or  laundries.144 
Since  the  completion  of  the  Telephone  Exchange  Building, 
Asian-Americans  largely  viewed  the  construction  industry  as 
closed  to  them.   In  1975,  members  of  the  Asian-American 
community  tried  to  break  into  the  construction  industry  by 
joining  Third  World  Jobs  Clearing  House  (TWJCH) ,  a  city-wide 
minority  job  placement  and  recruitment  agency.   Although 
TWJCH  was  successful  in  placing  many  Asian  workers  in  short 
term  jobs  with  majority  contracting  firms,  long  term 
construction  employment  for  Asians  was  not  achieved.   Trades 
unions  would  not  admit  Asians  into  their  apprenticeship 
programs.   Furthermore,  when  Lafayette  Place,  a  large 
shopping  area  and  hotel,  was  built  on  the  edge  of  Chinatown, 
Chinatown  Citizens  Advisory  Committee  had  to  fight  for 


144Exhibit  #95,  The  Chinese-American  Civic  Association,  Report 
of  the  Conference  on  the  Future  of  Boston's  Chinatown  (March, 
1972)  . 
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Chinese  participation  in  the  project.   The  Committee's 
success  was  minimal;  when  the  project  was  completed,  only 
five  Asian  construction  workers  had  participated.145 

Violence  against  Asians  has  continued  in  and  around 
Boston.   In  the  past  years,  suburban  Asian-American 
restaurant  owners  have  been  attacked  and  their  restaurants 
vandalized.   Asian-American  professionals  have  been 
physically  attacked  in  their  own  neighborhoods  in  the 
suburbs,  South  Boston,  East  Boston,  Revere  and  Medford.  A 
In  more  than  one  instance,  the  attacks  have  been  fatal. 
Between  1984  and  1989  the  Community  Disorders  Unit  of  the 
Boston  Police  Department  recorded  a  total  of  201  "racially 
motivated  crimes"  against  Asians  in  the  city  alone.   This 
figure  is  equal  to  one  racial  attack  against  an  Asian- 
American  every  11  days. 

The  history  of  Asian-Americans  in  Boston  parallels  the 
experiences  of  Asian-Americans  across  the  country.   Although 
there  have  been  remarkable  success  stories,  the  Asian 
community  in  the  Commonwealth  has  also  been  marked  by  fear, 
frustration  and  an  unwillingness  by  a  vocal  part  of  the 
majority  community  to  accept  Asian-Americans  as  equals. 


145Exhibit  #106. 
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6.    Women's  History 

By  the  beginning  of  the  twentieth  century,  industrial 
jobs  were  designated  as  male  or  female;  women  were  excluded 
from  entering  the  construction  trades  as  well  as  other 
traditionally  male  jobs.   When  women  did  enter  the 
workforce,  it  was  usually  because  of  a  shortage  of  male 
workers.   Since  there  were  not  enough  men  to  fill  "clerical" 
jobs  in  the  early  1900' s,  an  increasing  number  of  women  came 
into  the  job  market  as  secretaries.   There  was  an  outcry 
that  women  were  not  suited  for  such  difficult  and  stressful 
work.147  Similarly,  during  World  War  II,  great  numbers  of 
women  entered  the  workforce  in  place  of  the  men  who  had  gone 
to  war.   Women  became  an  invaluable  part  of  the  industrial 
trades.   However,  when  the  war  ended,  the  same  women  were 
forced  out  of  the  trade  jobs  and  pressured  to  return  to 
their  traditional  "female"  jobs.148  The  World  War  II  example 
is  not  an  isolated  phenomenon.   Women  have  historically  been 
pushed  in  and  out  of  the  workforce  in  conjunction  with  labor 
shortages  or  surpluses.   Women's  entry  into  the  workforce 
was  often  justified  by  the  fact  that  they  could  be  paid 
lower  wages  than  men.   Pushed  from  the  industrial  sector, 
women  often  found  jobs  in  the  clerical  and  service  sectors ; 


147Exhibit  #156,  Statement  of  Elaine  M.  Donovan,  economist, 
p.  1. 
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in  these  sectors  overcrowding  typically  helped  lead  to  low 
wages  and  little  room  for  advancement . U9 

Women  continue  to  constitute  large  proportions  of 
workers  in  what  historically  have  been  considered  female 
occupations.   In  1987,  women  represented  90%  of  all 
administrative  support  and  69%  of  all  retail  and  personal 
service  workers  but  only  38%  of  all  executives  and 

150 

managers. 

In  the  1960's  with  the  movement  for  job  and  wage 
equality,  women  began  to  seek  admittance  into  traditionally 
male  dominated  trade  jobs.151   In  1964,  with  the  passage  of 
the  Civil  Rights  Act,  specifically,  Title  VII  and  the 
Executive  Orders,  employers  were  prohibited  from  engaging  in 
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discriminatory  practices  against  women. 

In  the  last  twenty  years,  women  have  again  begun  to 
enter  the  construction  trades,  but  only  very  slowly. 
According  to  1980  U.S.  census  data,  only  1%  to  3%  of  all 
carpenters,  electricians,  painters  and  construction  laborers 
in  Massachusetts  are  women.153  Barriers  against  women 
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wanting  to  enter  the  construction  field  were  and  continue  to 
be  formidable.   Women  were  not  accepted  into  union 
apprenticeships  until  1978. 154  This  acceptance  was  forced 
upon  the  apprenticeship  programs  by  the  Equal  Employment 
Opportunity  Act,  instituting  affirmative  action  plans  for 
contractors  and  unions  with  federal  contracts.   Under  this 
plan,  women  were  to  comprise  25%  of  an  apprentice  class  and 
6.9%  of  the  hired  workforce  nationally.   On  the  local  level, 
Boston's  Jobs  Ordinance  set  a  goal  for  women's  participation 
in  the  construction  workforce  at  10%.   However,  despite  the 
various  acts  and  ordinances,  women  still  represented  less 
than  4%  of  the  construction  laborers  on  public  jobs.15 

There  has  been  little  progress  in  recruiting  women  for 
the  construction  field.   In  1981,  women  represented  6.8%  of 
all  the  apprenticeships  in  Massachusetts,  yet  in  1990,  the 
percentage  dropped  to  5.9%.156  Although  apprenticeship 
programs  are  only  one  way  to  enter  the  construction  field, 
low  female  participation  in  the  program  suggests  low 
participation  in  the  industry. 

In  response  to  the  low  female  participation  rate  in 
apprenticeships,  a  few  organizations  created  pre-appren- 


154Boston  testimony,  p.  184. 
5Golding,  supra  at  1. 
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ticeship  programs  specifically  for  women.   CETA  Women  in 
Construction  and  Women  in  the  Building  Trades  are  two 
organizations  that  conduct  pre-apprenticeship  programs.   The 
programs  teach  women  the  basics  of  the  construction  trades, 
including  hands-on  work  with  tools,  physical  exercise, 
construction  terminology  and  how  to  apply  to  unions.   The 
Women  in  the  Building  Trades  pre-apprenticeship  program  also 
informs  women  about  sexual  harassment  in  the  industry  and 
teaches  them  ways  to  survive  in  a  male  dominated  field.15 

The  Carl  D.  Perkins  Vocational  Act  of  1984  attempted  to 
target  services  to  girls  and  to  women.   The  sex  equity 
provision  of  the  act  encouraged  the  funding  of  programs  to 
eliminate  the  sexual  bias  of  vocational  education.   However, 
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this  program  was  discontinued  in  Boston  in  1987.    Cur- 
rently, in  many  high  schools  and  vocational  programs,  girls 
are  required  to  take  home  economics  or  office  training  while 
boys  are  offered  shop  and  specific  vocational  training. 
Girls  are  rarely  given  the  opportunity  to  work  with  tools  or 
acquire  mechanical  knowledge.   Students  in  pre-apprent- 
iceships  frequently  say  they  would  have  pursued  a  trade  in 
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school  but  were  discouraged  and  sometimes  forbidden  by 
parents,  teachers,  friends  and  counselors.159 

Sexual  harassment,  "uninvited,  deliberate  sexual 
behavior  directed  at  an  individual  woman,"  is  widespread  in 
the  construction  industry.   Surveys  indicate  that  almost 
every  woman  working  in  the  construction  trades  has 
experienced,  very  often  more  than  once,  uninvited  sexually 
suggestive  comments,  looks  or  gestures.   Close  to  half  of 
the  women  surveyed  in  a  recent  construction  report  said  that 
they  had  experienced  unwanted,  deliberate  touching  from  a 
co-worker;  21%  of  the  women  reported  being  subjected  to  such 
harassment  by  a  supervisor.160 

Women  retain  a  minority  status  in  the  construction 
trades  because  of  significant  discriminatory  barriers  and 
obstacles  that  discourage  their  participation.   In  order  to 
increase  the  number  of  women  working  in  construction  in 
Massachusetts,  compliance  with  existing  affirmative  action 
goals  must  be  enforced,  and  industry  data  must  be  collected; 
increased  support  must  be  given  to  training  and  advocacy 
groups;  and  additional  pressure  must  be  placed  on  unions  and 
contractors  to  hire  women.   In  looking  at  long  range 
recruitment  of  women  into  the  construction  industry,  young 
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girls  and  teenagers  must  be  targeted  and  exposed  to 
construction  work  as  part  of  the  school  curriculum  regarding 
career  options.161 

Today,  women  are  entering  the  construction  trades  at  a 
slower  rate  than  they  are  entering  other  parts  of  the  labor 
market.   Although  there  is  a  lack  of  concrete  gender- 
specific  employment  data,  some  general  trends  readily 
emerge.   In  Massachusetts,  the  women's  labor  force 
participation  rate  grew  from  54.1%  to  61%  between  1980  and 
1989.   This  growth  was  well  above  the  57.8%  national 
participation  rate,  which  reflects  the  regional  trend  toward 
greater  integration  of  women  in  the  labor  force.162   In  New 
England,  women  accounted  for  almost  75%  of  the  labor  force 
increase  between  1982  and  1988.   However,  these  growing 
percentages  do  not  apply  equally  to  women  entering 
construction  jobs.   Since  1983,  the  proportion  of  women  in 
high-paying  skilled  trades  has  remained  steady  at 
approximately  8.5%.163 

A  natural  outgrowth  of  the  increasing  participation  of 
women  in  the  labor  force  is  the  growth  of  women-owned 
businesses.   Women-owned  non-farm  enterprises  increased 
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62.5%  between  1980  and  1986.   Within  non-traditional  areas 
such  as  mining,  construction  and  manufacturing,  women's 
business  ownership  has  increased  165.9%  since  1980.  However, 
this  percentage  represents  a  relatively  small  share  of  the 
total  number  of  businesses  in  these  industries.164  The 
rising  number  of  women-owned  businesses  is  economically 
important  to  the  status  of  women  for  several  reasons.   Not 
only  have  women-owned  businesses  begun  to  represent  an 
important  part  of  the  overall  economy  of  America,  but  they 
also  provide  crucial  sources  of  employment  for  the  growing 
numbers  of  women  now  entering  the  labor  force. 

B.    RACIAL/ETHNIC  CHARACTERISTICS  OF  BOSTON 

1.    Introduction 

A  closer  examination  of  the  socio-economic  status  of 
minorities  in  Boston  is  a  necessary  part  of  an  analysis  of 
the  status  of  minorities  in  the  state  as  a  whole.   Boston  is 
both  the  political  and  economic  hub  of  Massachusetts; 
therefore,  Boston's  exclusionary  practices  have  a  state-wide 
impact.   Although  Boston's  population  comprises  only  2  0%  of 
the  population  its  overall  metropolitan  area,  the  most 
significant  proportion  of  the  metropolitan  area's  minorities 


164Id.    at   5. 


165Id.    at   5 


-  203  - 

live  within  the  city.   Furthermore,  data  from  the  Boston 
Fair  Housing  Commission  and  the  Boston  Redevelopment 
Authority  provides  a  clear  picture  of  Boston's  racial 
characteristics  at  the  neighborhood  level.   Neighborhood 
data  of  this  sort  is  not  available  for  the  rest  of 
Massachusetts.   Nevertheless,  testimony  from  the  MCAD 
hearings  suggested  that  many  of  the  issues  discussed  in 
regard  to  Boston  are  also  applicable  statewide. 
2 .    Boston's  Neighborhoods 

The  1980  Census  data  demonstrated  that  Boston's 
neighborhoods  remain  segregated.   Minorities  make  up  3  0%  of 
the  population  of  the  city,  yet  in  most  neighborhoods,  they 
are  either  greatly  over  or  underrepresented.   Neighborhoods 
which  showed  overrepresentation  of  minorities  in  1980  were 
the  South  End  (60.7%  minority),  Roxbury  (89.9%  minority), 
Mattapan  (84.1%  minority)  and  the  Chinatown  South  Cove  Bay 
Village  area  (69.9%  minority).   Neighborhoods  which  showed 
underrepresentation  of  minorities  in  1980  were  East  Boston 
(1.9%  minority),  Charlestown  (1.8%  minority),  South  Boston 
(1.1%  minority),  North  End  (2%  minority),  Downtown-West  End 
(12.1%  minority),  Back  Bay  (7.8%  minority),  Fenway-Kenmore 
(17.6%  minority),  Allston-Brighton  (12.3%  minority), 
Roslindale  (7.2%  minority),  West  Roxbury  (2.2%  minority), 
and  Hyde  Park  (14.4%  minority).   In  1980  only  three  Boston 
neighborhoods  had  minority  representation  at  a  level  close 
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to  the  city  average:   Jamaica  Plain  (35.3%  minority),  North 
Dorchester  (3  0.6%  minority)  and  South. Dorchester  (3  3.6% 
minority) .   These  three  neighborhoods  include  21%  of  the 
population  of  the  city,  yet  it  would  be  highly  inaccurate  to 
conclude  that  21%  of  Boston's  population  live  in  integrated 
neighborhoods.   A  close  examination  of  these  three  areas 
reveals  that  minorities  tend  to  live  only  in  certain 
sections;  there  is  no  even  racial  spread  throughout  these 

•  i       166 

communities. 

3.    Housing  Characteristics 

The  Boston  Fair  Housing  Commission  reported  that: 

two  measures  of  housing  conditions  (which)  provide 
a  good  glimpse  of  need  [include]  overcrowding  and 
sub-standard  conditions.   Neighborhoods  displaying 
a  greater  share  of  overcrowding  than  the  Boston 
average  were:   the  Chinatown  South  Cove  Bay 
Village  area  (21%) ,  the  South  End  (9%)  ,  Jamaica 
Plain  (7%),  Roxbury  (10%),  North  Dorchester  (8%), 
South  Dorchester  (6%),  and  Mattapan  (7%).167 

In  all  of  these  neighborhoods,  minorities  are  overrepre- 

sented.   Neighborhoods  displaying  a  very  low  percent  of 

overcrowding  were:   Back  Bay  (2.8%),  Downtown-West  End 

(2.8%),  North  End  (1.2%),  Charlestown  (3.8%),  East  Boston 

(3.2%),  Roslindale  (3.4%),  South  Boston  (3.5%)  and  West 


166Exhibit  #134,  Fair  Housing  and  Employment  Plan,  city  of 
Boston,  March,  1986,  pp.  48-67.   Also  see  Appendices  A,  B  and  C. 

167Exhibit  #134,  supra  at  17. 
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Roxbury  (1.6%).   In  all  of  these  neighborhoods,  minorities 

are  underrepresented. 

A  1985  survey  of  housing  conditions  (by  Boston  Fair 

Housing  Commission)  revealed  that: 

seven  neighborhoods  had  a  substantial  share  of 
substandard  units  in  need  of  repair:   the  Chinatown 
South  Cove  Bay  Village  area,  Charlestown  (13%) ,  East 
Boston  (12%),  Mattapan  (34%),  North  Dorchester  (11%) 
and  Roxbury  (18%) . 

In  four  out  of  six  of  these  neighborhoods,  minorities  are 

overrepresented.   The  two  areas  with  the  lowest  levels  of 

substandard  housing  are  West  Roxbury  (1.6%)  and 

Fenway/Kenmore  (1%) ,  and  in  these  neighborhoods,  minorities 

are  underrepresented. 

4 .    Income,  Employment  and  Education  Characteristics 

A  dramatic  gap  exists  in  Boston  between  the  income 
levels  of  white  residents  and  minority  residents.   Although 
there  has  been  some  notable  progress  toward  economic 
equality  among  the  races,  Boston  remains  a  city  deeply 
divided  along  economic  lines  by  race.   The  raw  statistics 
illustrate  the  disparity  but  fail  to  address  the  deep  seated 
institutionalized  practices  which  support  and  maintain  the 
status  quo. 

Results  of  a  Boston  Redevelopment  Authority  survey 
graphically  illustrate  the  racial/economic  differences.   In 


168Id. 
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1984,  the  mean  household  income  in  Boston  was  $23,100;  the 
average  white  household  income  was  $2  5,750,  while  the 
average  African-American  household  income  was  only 
$18, 150. 169  One  indicator  of  the  economic  health  of  a 
particular  race  is  its  relative  poverty  rate.   In  the  survey 
period,  1980-1984,  the  proportion  of  whites  in  poverty 
dropped  from  16%  to  13%,  while  the  proportion  of  African- 
Americans  in  poverty  remained  unchanged  at  29%.   Within  the 
Hispanic  population,  for  the  same  time  period,  the 
percentage  of  individuals  living  in  poverty  increased  from 
42%  to  50%.170 

Overall,  African-Americans  in  Boston  were  twice  as 
likely  to  live  in  poverty,  while  Asians  and  Hispanics  were 
over  three  times  as  likely  to  live  in  poverty,  as  were 
whites.171   Most  neighborhoods  with  a  high  proportion  of 
persons  living  at  or  below  the  poverty  level  tended  to  have 
a  high  proportion  of  minority  residents.  (Appendices  A,  B, 
and  C)   Although  Hispanics  are  only  10%  of  Boston's  total 
population,  they  account  for  27%  of  Boston's  poor 


169Exhibit  #35B,  BRA  Margaret  O'Brien  and  Deborah  A.  Oriola, 
Boston  at  Mid-Decade:  Results  of  the  1985  Household  Survey  — 
Income  and  Poverty  (May,  1987),  Exhibit  no.  ,  p.  24. 

170Id.  at  30 

171Id.  at  31 
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families.172  African-Americans  are  2  5%  of  the  population, 
but  represent  35%  of  the  poor  families.173   Boston's  poverty 
rates  for  African-Americans  and  whites  are  better  than  those 
of  other  U.S.  cities;  however,  the  poverty  rates  for 
Hispanics  are  worse.174 

The  results  of  a  1989  survey  indicated  that  minorities 
as  a  whole  formed  36%  of  Boston's  adult  population  but 
comprised  only  26%  of  the  city's  labor  force.175  Within  the 
labor  force,  minorities  accounted  for  a  full  43%  of  the 
unemployed.16  The  disparity  between  white  and  African- 
American  employment  participation  rates  grew  between  1980 
and  1985.   Comparing  the  two  years,  the  unemployment  rates 
for  whites  in  Boston  dropped  from  5%  to  3%,  while  the 
unemployment  rate  for  African-Americans  grew  from  9%  to  14%. 
The  unemployment  rate  for  Asian-Americans  and  Hispanics 
remained  constant  at  close  to  8%.177  African-Americans, 


172Exhibit  #92,  Boston  Persistent  Poverty  Project,  "In  the 
Midst  of  Plenty",  A  profile  of  Boston  and  its  poor,  p.  34. 

173Id.  at  35. 

174Exhibit  #159L,  Boston  Redevelopment  Authority,  Study: 
"Boston  and  its  Neighborhoods,"  May,  1982,  BRA  Document  114,  1989, 
p.  19. 

175Id.  at  19. 

176Id.  at  20. 

177Exhibit  #159P,  Boston  Redevelopment  Authority,  "Indicators 
of  Minority  Participation  in  Boston's  Growing  Economy,"  September 
1986,   pp.  4  and  5. 
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Asian-Americans,  Hispanics,  and  other  minorities  were 
underrepresented  in  the  better  paying,  faster  growing  job 
markets  of  the  1980' s.   Within  the  job  sectors  having 
equitable  minority  representation,  minorities,  held  for  the 
most  part,  positions  with  low  advancement  prospects  or  low 

178 

wages . 

The  African-American  community  has  made  some  progress 
gaining  more  professional,  technical,  managerial  and 
clerical  positions.   In  1980,  African-Americans  held  18%  of 
the  resident  worker  clerical  jobs;  by  1985,  their  share  had 
grown  to  32%.   In  1980,  African-American  workers  held  8%  of 
the  professional,  technical  and  managerial  jobs,  but  by  1985 
their  share  had  doubled. 

There  are  few  minority-owned  businesses,  even  in 
minority  neighborhoods;  African-American-owned  firms  with 
paid  employees  accounted  for  only  8%  of  the  total  number  of 
business  establishments  in  1985. 179  Self -employment  is  also 
much  less  prevalent  among  minorities  than  whites.   Of  the 
self-employed  population  in  Boston  in  1985  (which  comprised 
7%  of  labor  force  participants) ,  79%  were  white  and  14%  were 
African-American.    According  to  statistics,  Asian- 


178Id.    at   6   and   7. 


179Id.    at   26 

180 

Boston   Redevelopment   Authority,   Boston   at   Mid-Decade: 
Results  of  the  1985  Household  Survey,  p.  16. 
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Americans  and  Hispanics  were  even  less  likely  to  be  self 

181 

employed. 

Educational  attainment,  a  major  factor  in  securing 
employment,  has  been  an  obstacle  for  minorities  in  Boston. 
In  1985,  almost  one  third  of  Boston's  resident  labor  force 
held  college  degrees.182  Boston's  white  population  had  the 
highest  educational  attainment  of  any  racial  group;  33.6% 
held  at  least  one  college  degree.   However,  17%  of  white 
adults  had  not  completed  high  school.183   34%  of  African- 
American  adults  had  not  finished  high  school  and  only  8.7% 
held  a  college  degree.   With  regard  to  adult  Asian- 
Americans,  29%  had  not  received  a  high  school  diploma,  yet 
22.3%  held  a  college  degree.184   Hispanic  adults  shared  a  34% 
drop  out  rate  with  African-Americans,  but  only  6.7%  of 
Hispanic  adults  had  earned  a  college  degree. 
5.    Redlining 

"Redlining"  is  a  term  used  to  describe  a  form  of 
banking  discrimination  whereby  financial  institutions  draw  a 
line,  literally  or  figuratively,  around  sections  of  a  city 


181Id.  at  12. 

182Id.  at  24. 

183Id.  at  18. 

184Id.  at  23. 

185Id.  at  16. 


-  210  - 

within  which  they  will  not  lend.   The  practice  of  redlining 
results  in  lending  patterns  by  banks  that  discriminate 
unfairly  against  certain  neighborhoods.186  Several 
investigations,  conducted  throughout  the  past  20  years, 
generated  clear  evidence  of  banking  discrimination  and 
redlining  in  Boston. 

In  1971,  the  Subcommittee  on  Antitrust  and  Monopoly  of 
the  U.S.  Senate  Judiciary  Committee  held  hearings  on  real 
estate  and  mortgage  lending  practices  in  Boston.   Many 
witnesses  offered  evidence  of  minority  discrimination  by 
financial  institutions.   Black  witnesses  from  areas  of  Lower 
Roxbury  and  the  South  End  complained  that  they  were 
systematically  denied  loans  either  to  purchase  homes  or  to 
renovate  property  they  already  owned.   These  witnesses  also 
expressed  frustration  with  how  a  recently  established 
lending  program  for  minorities  was  being  implemented. 

The  program,  the  result  of  cooperation  between  the 
federal  government  and  a  group  of  22  local  banks  who  called 
themselves  the  Boston  Banks  Urban  Renewal  Group  (BBRUG) , 
established  a  $20,000,000  federally-guaranteed  mortgage  pool 
to  help  low  income  minority  families  purchase  homes.   Up  to 
this  time,  most  banks  failed  to  offer  loans  to  minorities; 


186Exhibit  #5A,  p.  3. 
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however,  with  the  program's  federal  guarantee  they  could  no 
longer  justify  such  blatant  discrimination. 

The  BBRUG  program  gave  blacks  more  mobility  and  allowed 
them,  for  nearly  the  first  time,  the  opportunity  to  obtain 
mortgage  loans  on  homes  in  a  designated  area  which  included 
Roxbury  and  N.  Dorchester.   Real  estate  brokers,  however, 
saw  the  potential  for  great  financial  gain  from  the  program. 
Brokers  steered  black  families  onto  certain  streets, 
convinced  white  families  to  sell  and  raised  acquisition  and 
maintenance  costs  for  new  black  homeowners  to  unmanageable 
levels.    Thus,  the  BBRUG  program  unintentionally  drew  its 
own  line  by  limiting  black  participants  to  home  purchases 
within  a  designated  minority  area. 

In  1978,  the  Massachusetts  Department  of  Banks  (MDB) 

analyzed  mortgage  lending  patterns  in  residential 

neighborhoods  throughout  Boston.   Using  data  from  127  banks, 

the  MDB  found  that 

the  racial  composition  of  a  neighborhood  was 
.  .  .  a  significant  factor  in  explaining  bank 
investment  patterns  even  after  economic 
factors  (average  household  income, 
foreclosure  rates,  new  construction  rates, 


187 

Committee  on  the  Judiciary,  Subcommittee  on  Antitrust  and 
Monopoly,  "Competition  in  Real  Estate  and  Mortgage  Lending,"  U.S. 
Senate,  Part  I,  Boston  (September  13,  14,  and  15,  1971). 
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income  change,  and  population  growth)  were 
taken  into  account. 

As  a  result  of  their  findings,  the  MDB  established  the 

Boston  Urban  Mortgage  Review  Board  to  review  loan  denials 

thought  to  be  discriminatory. 

Over  a  decade  later,  in  1989,  a  study  by  the  Federal 
Reserve  Bank  of  Boston  found  significant  evidence  of 
redlining  in  mortgage  lending.   Specifically,  the  study 
found  that  the  ratio  of  mortgage  loans  to  potentially 
mortgageable  housing  stock  in  Boston  was  significantly  lower 
in  black  neighborhoods  than  in  white  neighborhoods.   Even 
after  economic  factors  like  lower  income,  less  wealth, 
lower-valued  housing  units  and  less  housing  development  were 
taken  into  account,  there  was  a  24%  disparity  between  loans 
to  white  areas  versus  loans  to  predominantly  black  areas. 

In  neighborhoods  with  a  black  population  of  less  than 
5%,  the  Federal  Reserve  found  that  mortgages  originated  on 
6.8%  of  existing  structures.   The  greater  the  black 
population  of  a  neighborhood,  the  lower  its  mortgage  lending 
rate.   In  neighborhoods  that  were  more  than  8  0%  black,  for 
instance,  mortgages  originated  on  only  2.7%  of  housing 
stock.   Average  neighborhood  income  was  not  found  to  be  a 


188 

Commonwealth  of  Massachusetts,  Executive  Office  of 
Communities  and  Development,  Housing  Massachusetts:  The  Housing 
Element  for  the  Commonwealth.  April  1978,  p.  Ill,  B-24  and  25. 

189Exhibit  #5A,  p.  4  and  p.  21. 
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factor  in  this  race-based  disparity;  in  fact,  mortgage 
lending  rates  were  nearly  identical  in  low-income  and  high- 

190 

income  areas. 

The  Federal  Reserve  study  also  found  that  white 
neighborhoods  had  nearly  four  times  as  many  bank  offices  per 
capita  than  black  neighborhoods.   Under  the  guidelines  of 
the  Community  Reinvestment  Act  (CRA) ,  local  banks  are 
obligated  to  meet  the  financial  needs  of  the  entire 
community,  regardless  of  the  location  of  their  branch 
offices.   CRA-obligated  banks  loaned  50%  of  all  mortgages  in 
Boston,  yet  their  lending  rates  within  black  neighborhoods 
were  found  to  be  consistent  with  the  norm  for  all  banks, 
indicating  that  they  may  not  be  meeting  their  CRA 
responsibilities.   The  Federal  Reserve  recommended  that 
banks  make  a  greater  effort  to  meet  CRA  guidelines  by 
instituting  more  flexible  lending  criteria,  creating 
advertising  to  inform  low  income,  moderate  income  and  non- 
English  speaking  groups  about  bank  opportunities,  and 
establishing  a  formal  process  to  discuss  the  financial  needs 
of  Boston's  minority  communities.191 

According  to  the  Federal  Reserve  Bank,  it  is  impossible 
to  separate  the  degree  of  responsibility  that  each  of  the 


190Exhibit  #5A,  p.  13. 
191Exhibit  #5A,  p.  25. 
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different  groups  involved  in  the  Boston  real  estate  market 
has  for  creating  the  discriminatory  pattern  of  mortgage 
lending  presently  found  in  Boston.   No  one  group  alone  is 
responsible.   Likewise,  no  group  can  escape  blame.192 


192Exhibit  #5A,  p.  4. 
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Chart  2 


Appendix   C 


Median  Household  Income  in  Boston  s 
Neighborhoods,  1980 


For  NSA  names,  see  Table  1 
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C.    HISTORY  OF  DISCRIMINATION  IN  CONSTRUCTION  IN  MASSACHUSETTS 

1.    1969  U.S.  Civil  Rights  Commission  Hearings 

After  a  decade  of  disruption  on  construction  sites  by 
union  members  reacting  to  the  minority  community's  efforts 
to  gain  entry  into  the  construction  industry,  a  broad 
investigation  of  discrimination  in  the  construction  industry 
began.   From  1967  through  1968,  the  MCAD  investigated  claims 
of  discrimination  on  account  of  race  and  national  origin 
filed  by  more  than  100  minority  construction  workers.   The 
workers  alleged  that  a  pattern  and  practice  of  systemic 
discrimination  was  present  in  the  construction  industry. 
They  alleged  that  they  were  unlawfully  terminated  from 
positions  which  they  held  through  the  Boston  Urban  Renewal 
Project,  a  program  funded  by  the  U.S.  Department  of  Housing 
and  Urban  Development.   Months  of  investigation  led  to 
numerous  probable  cause  findings  supporting  the 
complainants'  allegations.   Efforts  to  conciliate  the  cases 
were  successful  and  resulted  in  the  re-employment  of  over 
100  African-American  and  Hispanic  construction  workers. 

In  1969,  the  U.S.  Civil  Rights  Commission  held  hearings 
on  discrimination  against  African-Americans  and  other 
minorities  in  the  construction  industry.   The  hearings 
uncovered  additional  evidence  that  the  Boston  Urban  Renewal 
Project  workers  had  been  correct  in  their  allegations  that 
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discrimination  in  the  construction  industry  was  systemic  and 
broad  ranging.   Hearing  findings  showed  egregious  and  open 
discrimination  in  the  Commonwealth's  union  construction 
industry.   Hearing  evidence  also  documented  an  historic 
pattern  of  discrimination  excluding  African-Americans, 
Hispanics,  other  minorities  and  women  from  participation  in 
the  construction  workforce.   The  record  of  those  hearings 
sets  the  historical  foundation  for  an  analysis  of  the 
present  circumstances  of  minority  and  female  contractors  and 
their  inability  to  compete  on  an  equal  footing  in  the 
construction  industry.193 

The  transcript  of  the  hearings  provides  direct  testi- 
mony from  representatives  of  the  Associated  General 
Contractors,  subcontractor  associations,  unions  and  African- 
Americans  and  Hispanics.   Individuals  were  called  before  the 
Civil  Rights  Commission  on  a  voluntary  basis.   The  state- 
ments made  at  the  hearings  lead  to  several  conclusions: 

1)  Until  a  period  shortly  after  the  Korean  War, 
minorities  were  almost  completely  excluded  from 
participation  in  the  construction  unions  both  as 
apprentices  and  as  journeymen. 

2)  Efforts  by  the  Associated  General  Contractors  (AGC) 
and  the  Building  Trade  Employers  Association  (BTEA)  to 
initiate  outreach  programs  to  ameliorate  the 
acknowledged  absence  of  minorities,  failed.   Instead, 
the  standard  process  by  which  nearly  all-white  unions 
acted  as  referral  agents  and  white  foremen  called  upon 
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Exhibit  #27,  Transcript  of  Open  Meeting,  "Contract 
Compliance  &  Equal  Employment  Opportunity  in  the  Construction 
Industry,"  (June  25-26,  1969). 
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other  white  persons  with  whom  they  had  had  experience, 
or  contacted  business  agents  who  were  white  for 
referral  of  employees  for  a  job,  continued  as  usual. 
The  AGC  representative,  Mr.  Leighton,  described  the 
actual  referral  system,  stating,  'One  of  the  things 
that  I  think  happens ...  and  this  may  sound  loose  but 
it's  the  way  it  is... is  that  the  foreman  of  the 
particular  craft  will  call,  first,  his  friends,  who  are 
obvious  union  members  because  they've  been  on  the  job 
before;  people  he  has  worked  with;  people  he  knows  what 
their  skills  are,  whether  they  are  a  bum  or  a  good 
worker,  because  the  foreman's  record  depends  on  how 
good  his  following  is.'194 

3)  The  Collective  Bargaining  Agreement  of  the  AGC 
guaranteed  that  the  unions  had  two  days  notice  under  a 
first  preference  clause,  which  allowed  them  to  fill  all 
jobs  with  their  own  union  members. 

4)  No  attempt  by  the  AGC  was  made  to  draw  on  minority 
workers  through  non-union  sources  such  as  the  Workers 
Defense  League  or  the  United  Community  Construction 
Workers. 

5)  Apprenticeship  programs  were  set  up  in  a  way  that 
could  and  did  exclude  non-whites  and  women.   Only  15  to 
25  points  of  an  apprenticeship  test  were  based  on  non- 
subjective  criteria  such  as  education  or  experience. 

Up  to  75%  of  the  test  was  based  on  subjective  criteria 
such  as  motivation,  appearance,  and  interest  in  the 
trade.   All  of  the  subjective  criteria  were  applied  to 
minorities  by  the  all-white  Apprenticeship  Council, 
which  screened  out  the  vast  majority  of  African- 
American  and  Hispanic  applicants. 

6)  Only  20%  of  the  people  in  the  construction  industry 
entered  the  industry  through  the  apprenticeship 
programs.   While  minorities,  nearly  without  exception, 
were  required  to  pass  through  a  maze  of  formal 
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Exhibit   #157,    Statement   of  Roger  C.    MacLeod. 
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education  and  training  requirements,  8  0%  of  the  white 
members  were  admitted  via  friends  and  family.196 

Statistics  reflecting  the  amount  of  minority 

participation  that  existed  in  the  construction  industry  in 

1969  were  presented  at  the  hearing: 

Industry: 

♦Turner  Construction:   1,000  workers  in  Boston,  50  non- 
white  . 
*Aberthaw  Construction:   Average  site  example,  167 

workers  on  a  site,  7  minority  (including  3  laborers) . 
*Perini  and  Vappi  Construction  also  testified  as  to  the 

small  number  of  minorities  they  employed. 

Union: 

*Plumbers  Local  12:   1,200  members,  13  minorities. 
♦Bricklayers  Local  3:   950  members,  35  minorities. 
♦Ironworkers  Local  7:   1,2  58  members,  6  minorities. 
♦Electricians  Union  Local  103:   2,100  members,  12 

minorities. 
♦Pipefitters  Local  537:   1,500  members,  25  minorities. 
♦Operating  Engineers  Local  4:   3,900  members,  125-150 

minorities. 
♦Boilermakers  Local  29:   40S  members,  8-12  minorities. 
♦Cement  Mason/ Asphalt  Local  534:   23  0  members,  2  5-3  0 

minorities. 
♦Painters  Local  35:   1,400  members,  64-75  minorities.19 


2.    Local  7  Ironworkers  Case 

The  barriers  to  minority  access  to  Unions  were 
presented  in  a  federal  court  case  brought  by  African- 
Americans  against  Local  7  of  the  Ironworkers.   Local  7  was 


Exhibit  #27,  Transcript  of  Open  Meeting,  "Contract 
Compliance  &  Equal  Employment  Opportunity  in  the  Construction 
Industry"  (June  25-26,  1969),  pp.  189,  238. 

197     • 

Exhibit  #27,  Transcript  of  open  meeting  before  the 
Massachusetts  State  Advisory  Committee  to  the  U.S.  Commission  on 
Civil  Rights,  "Contract  Compliance  and  Equal  Employment 
Opportunity." 


-  222  - 

charged  with  violating  the  rights  of  African-American 
workers  by  requiring  a  fully  qualified  black  journeymen  with 
ten  years  of  experience  to  complete  a  four  year  "minority 
trainee"  program  at  reduced  wages  in  order  to  become  a  full 
union  member.   Local  7  was  also  charged  with  preventing 
African-Americans  with  thirty  years  of  experience  from 
gaining  employment  in  their  trade.198  Local  7  had 
approximately  1,700  members.   Even  though  for  many  years  the 
local's  office  was  located  in  a  predominantly  African- 
American  neighborhood,  it  had  no  African-American  members 
from  1897  to  1968.   By  1980,  Local  7  had  only  30  African- 
American  members,  and  those  members  were  in  the  least 
desirable  category,  exposing  them  to  last  hired-first  fired 
cycles.   In  contrast,  the  court  found  that  "white  friends 
and  relatives  of  Local  7  members  are  able  to  obtain  [full] 

199 

employment  at  full  wages,  regardless  of  prior  experience." 

The  court  also  found  that  the  few  African-Americans  who 
were  admitted  to  the  "trainee"  program  were  subjected  to 
acts  of  harassment  and  intimidation.   "For  example,  bricks 
have  been  thrown  through  windows  of  cars  belonging  to 
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Exhibit  #169,  Garrett,  et  al..  N.  Local  7  International 
Association  of  Bridges.  Structural  and  Ornamental  Ironworkers,  (D. 
Mass.),  unreported  decision  (March  28,  1980). 
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trainees,"  and  " [t]rainees  are  reluctant  to  attend  classes 
for  this  and  other  reasons."200 

The  plaintiff,  James  Garrett,  was  subjected  to  threats 
and  intimidation  for  pursuing  the  suit  and  was  awarded 
$30,000  in  damages  for  the  emotional  distress  he  suffered  as 

201 

a  result  of  the  harassment.    The  order  of  the  court 
remains  in  effect  today,  and  statistics  indicate  that  the 
ironworkers,  as  a  result  of  the  suit,  are  one  of  the  better 
integrated  locals  in  the  city.202 
3 .    Altshuler  Case 

The  most  comprehensive  review  of  race  discrimination  in 
the  construction  industry  in  Massachusetts  resulted  from  a 
suit  filed  by  the  industry  itself. 

In  1972,  the  Associated  General  Contractors  of 
Massachusetts  filed  a  class  action  suit  in  federal  district 
court  against  the  Secretary  of  the  Massachusetts  Executive 
Office  of  Transportation  and  Construction,  claiming  that  the 
affirmative  action  clause  in  state  public  bidding  contracts 
was  unconstitutional  and  illegal  under  state  law.203 


200id. 

201Id.    at   21. 
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Charts  1  and  2  on  pp.  95-96  for  union  membership  statistics. 

203Exhibit  #99A,  AGC  vs.  Altshuler  et.  al ,  361  F.Supp.  1293 
(D.Mass  1973)  aff 'd. .  490  F.2d  (1st  Cir.  1973),  cert,  denied  416 
U.S.  957  (1974)  . 
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The  court  reviewed  numerous  documents  before  making  its 
findings:   testimony  from  the  1969  U.S.  Civil  Rights 
Commission  hearings;  utilization  rates  of  minority  workers 
on  state  and  state-assisted  construction  job  sites;  minority 
recruitment  practices  in  the  industry;  and  referral, 
training  and  membership  procedures. 

The  court  found  that  minority  union  membership  was  4% 

in  1968  and  7%  in  1972,  a  figure  that  would  have  been 

"significantly  lower  but  for  the  relatively  high  minority 

percentage  figures  of  two  labor  unions."204  The  court  also 

noted  that  it  is 

commonly  known  and  supported  by  affidavits  in 
this  case,  that  the  majority  of  construction 
companies  get  their  workers  through  union 
hall  referrals.   As  a  result,  the  companies 
become  instrumental  in  the  perpetuation  of  a 
racially  discriminatory  system  of  hiring  in 
the  industry. .. .affirmative  action 
plans... are  not  designed  to  punish  previous 
wrongdoers.   They  seek  to  exact  a  covenant 
for  present  performance  which  will  hopefully 
have  the  affect  of  abolishing  results  of  past 
discrimination.205 

Judge  Frank  H.  Freedman  said  that  "...racial  imbalance 

does  exist  in  the  Boston  construction  trades  and  such 

imbalance  is  the  result  of  past  discriminatory  practices  on 

the  part  of  many  entities  in  that  industry."206   Freedman 


204Id.  at  1299. 
205Id.  at  1299. 
206Id.  at  1298. 
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held  that  a  2  0%  minority  work  force  requirement  in  each  job 
category  was  reasonable  in  light  of  the  significant  racial 
imbalance  in  the  construction  trades  resulting  from  past 
racial  discrimination.   He  ruled  that  the  state's 
affirmative  action  clause  did  not  violate  either  the  equal 
protection  clause  or  due  process  requirements  of  the  U.S.  or 
state  constitutions.207 
4.    Recent  Mecxa-Proiects 

In  the  city  of  Boston,  the  decade  of  the  1980 's  was  a 
period  of  enormous  economic  growth  for  the  construction 
industry  in  both  private  and  public  development.   Between 
the  years  1982  and  1987,  for  example,  employment  in  the 
construction  industry  increased  75%  in  Massachusetts,  with  a 
slightly  lower  rate  of  growth  in  the  Boston  area. 
Employment  in  other  industries  in  the  state  increased  by 
only  16%  during  the  same  period.208 

In  addition,  the  1980' s  was  a  very  significant  decade 
for  the  improvement  of  minority  access  to  and  participation 
in  the  construction  industry.   This  was  accomplished  in  part 
by  the  construction  boom  and  by  the  establishment  of 


See  also.  Denton  v.  International  Brotherhood  of 
Boilermakers r  650  F.Supp.  1151  (D.Mass.  1986),  race  discrimination 
by  Local  29;  Hunt  v.  Weatherbee.  626  F.Supp.  1097  (D.  Mass.  1986), 
sex  discrimination,  including  sexual  harassment  by  union  local. 
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Exhibit  #89,  Center  for  Labor  Market  Studies,  Northeastern 
University,  "An  Assessment  of  Construction  Industry  Employment 
Development  in  Massachusetts  and  the  city  of  Boston,"  (1988)  p. 6. 
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individual  affirmative  action  programs  at  mega-projects. 
Also,  after  1985,  the  establishment  of  the  Minority/Women 
Business  Enterprise  (M/WBE)  affirmative  action  program, 
outlined  in  Executive  Order  237,  improved  minority  access  to 
the  construction  industry.209 

As  a  result  of  affirmative  action  in  the  construction 
industry,  minority  businesses  in  the  1980' s  gained  both 
opportunities  and  experience.   For  example,  according  to 
census  population  statistics  from  1980,  African-Americans  in 
the  construction  industry  were  underrepresented  at  a  rate  of 
40%.   Five  years  later,  in  the  1985-87  period,  underrepre- 
sentation  of  African-Americans  had  declined  to  30%.  10 

Nonetheless,  the  increase  of  minority  participation  in 
the  industry  in  the  1980' s  was  achieved  only  through 
strenuous  efforts  of  advocates  and  aggressive  enforcement  by 
compliance  officers  monitoring  state  affirmative  action 
programs.   Significantly,  minority  access  to  public  con- 
struction contracts  in  the  1980' s  was  and  continues  today  to 
be  thoroughly  dependent  upon  the  degree  of  commitment  made 
by  top  state  officials  to  affirmative  action  programs. 

While  minority  participation  in  the  construction 
industry  grew  during  the  1980' s,  most  if  not  all  of  the 
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Exhibit  #9A,  Walter  Williams,  Executive  Director  of  the 
Contractors  Association  of  Boston  (CAB),  affidavit.,  p.  2. 

210Exhibit  #89,  supra  at  47. 
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increase  came  through  public  sector  contracts  as  a  result  of 
state  affirmative  action  programs.   Although  the  building 
boom  in  the  private  sector  in  the  1980 's  was  as  massive  as 
in  the  public  sector,  minority  firms  represented  less  than 
1%  of  the  professional  and  contracting  firms  employed  in  the 
private  sector.   In  other  words,  the  private  sector  in  the 
1980' s  was  virtually  closed  to  minority  and  women  business 
enterprises.211 

In  some  publicly  assisted  developments,  such  as  the 
Copley  Place  project,  the  city  of  Boston  encouraged  majority 
firms  to  use  their  "best  efforts"  to  involve  minority 
construction  firms  in  the  building  boom.212  However,  such 
pressure  came  only  from  public  officials  with  a  strong 
commitment  to  affirmative  action,  and  moreover,  only  when  a 
direct  relationship  existed  between  the  city  and  the 
developer.   Consequently,  a  significant  amount  of  the 
construction  in  downtown  Boston  in  the  1980's  occurred 
without  any  participation  from  minority  firms. 

During  the  decade  of  the  198  0's,  three  mega-projects 
were  undertaken  in  the  city  of  Boston.   Analysis  of  the 
three  projects  provides  insight  into  the  effectiveness  of 
affirmative  action  programs  in  the  construction  industry. 


211Exhibit  #9A,  p.  4. 
212Id. 
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The  projects  included  Copley  Place,  the  Southwest  Corridor 
Project  (SWCP)  and  the  Harbor  Point  Housing  Development.   Of 
these  projects,  Copley  Place  was  a  publicly  assisted, 
private  development,  and  the  SWCP  and  Harbor  Point  were 
public  developments.   The  strategies  used  in  implementing 
affirmative  action  in  the  three  projects  included  the  use  of 
aggressive  tactics  and  policies. 

Copley  Place  was  one  of  the  largest  private  devel- 
opments  in  the  history  of  the  Commonwealth;  it  was  con- 
structed in  the  early  1980' s  and  is  an  office,  retail,  hotel 
and  parking  facility.   Copley  Place  was  erected  in  the 
racially  mixed  neighborhood  of  Boston's  Back  Bay/South  End. 
As  a  publicly-assisted,  private  project,  the  city  of  Boston 
played  an  active  role  in  the  development  of  Copley  Place. 
Because  of  the  large  amount  of  public  funds  and  assistance 
granted  by  the  city  to  the  development,  the  city  of  Boston 
demanded  that  minorities,  women  and  city  residents  be  given 
priority  in  the  construction,  management  and  use  of  the 
facility.   The  influence  exerted  by  the  city  resulted  in 
greater  minority  involvement  in  both  work  force  and 
contractor  participation  than  had  previously  existed  on  any 
private  project  in  Massachusetts. 

The  Southwest  Corridor  Project  (SWCP)  was  the 
Massachusetts  Bay  Transportation  Authority's  (MBTA)  Orange 
Line  subway  relocation.   The  800  million  dollar  public 
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development  was  one  of  the  largest  public  construction 
projects  in  the  history  of  the  Commonwealth.   The  peak 
period  of  construction  on  the  SWCP  lasted  from  April,  1983 
to  February  1985;  the  project  was  completed  and  opened  in 
1987.   The  SWCP  was  developed  in  neighborhoods  of  Boston 
with  predominately  minority  populations. 

The  MBTA,  in  collaboration  with  the  Commonwealth  of 
Massachusetts  and  the  local  community  established 
affirmative  action  goals  for  the  SWCP.   The  goals  required 
that  the  work  force  of  each  trade  at  any  given  site  include 
at  least  3  0%  minority  workers  and  at  least  6.9%  women 
workers.213  Any  contractor  who  failed  to  meet  the 
affirmative  action  goals  on  any  given  day  was  considered  to 
be  "not  in  compliance"  with  the  contract  on  that  particular 
day.   Reports  of  non-compliance  were  sent  from  monitors  for 
the  Contractors  Association  of  Boston  (CAB)  to  the  MBTA  for 
additional  review.214 

Because  of  the  establishment  of  affirmative  action 
goals,  the  SWCP  was  a  great  help  for  minority  firms;  minor- 
ity firms  were  responsible  for  approximately  10%  of  the 


Exhibit  #88,  A  Report  of  The  Social  Policy  Research  Group 
(SPRG) ,  "Building  Tomorrow's  Boston:  Affirmative  Action  in  the 
Local  Construction  Industry,"  p.  17. 
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total  800  million  dollar  job.215  However,  it  was  not 
uncommon  for  majority  contractors  working  on  public 
developments  during  the  1980 's  to  attempt  to  avoid  issuing 
contracts  to  MBEs.   Despite  the  practices  of  such  firms,  the 
affirmative  action  goals  were  strictly  enforced  because  of 
the  commitment  of  the  general  manager  of  the  MBTA  to 
affirmative  action. 

On  the  SWCP,  a  number  of  majority  contractors  gave  many 
of  the  steel  supply  contracts  to  minority  firms.   Unfort- 
unately, these  contracts  were  not  labor  intensive  and  as  a 
result,  they  provided  little  opportunity  for  minority  firms 
to  gain  work  experience.   When  the  Contractors  Association 
of  Boston  brought  the  problem  to  the  attention  of  Mr. 
O'Leary,  the  general  manager,  he  actively  pursued  enforce- 
ment of  the  affirmative  action  goals  and  set  the  MBE  goal 
for  subway  station  construction  at  3  0%.216 

In  addition,  there  is  evidence  that  affirmative  action 
in  construction  of  the  SWCP  greatly  improved  MBEs •  access 
and  capabilities.   For  example,  there  were  four  minority 
contractors  utilized  on  the  project  that  prior  to  their 
involvement  on  the  SWCP  grossed  about  $2  00,000  per  year. 
Because  of  their  opportunity  to  gain  additional  construction 


215Exhibit  #9A,  supra  at  5. 
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capability  and  experience  on  the  SWCP,  the  four  minority 
firms  are  at  present  capable  of  performing  10  million  dollar 
jobs.   Furthermore,  their  work  on  the  SWCP  provided  them 
with  supportive  business  histories  for  any  of  their  future 
bonding  applications.217 

The  Harbor  Point  project,  which  was  begun  in  1983,  was 
the  redevelopment  of  the  Columbia  Point  Housing  Project 
located  in  Boston's  Dorchester  neighborhood.   It  was  a~ 
public  project  and  a  joint  effort  of  the  city  of  Boston,  the 
Commonwealth  and  the  federal  government.   The  affirmative 
action  procedures  developed  for  the  Harbor  Point  project 
demonstrate  that  remedial  efforts  can  improve  minority 
access  to  the  construction  industry.218 

The  Harbor  Point  project  was  monitored  by  a  committee 
representing  all  groups  involved  in  the  project.   In  the 
initial  stage  of  development,  the  committee  formulated  a 
Memorandum  of  Understanding  among  the  parties,  outlining  the 
role  that  each  would  take  in  monitoring  the  project's 
affirmative  action  goals.   In  1986,  they  signed  a  memorandum 
of  agreement  and  established  the  task  force,  named  the 
Affirmative  Action  Coordinating  Committee  (AACC) ,  to  oversee 
directly  the  project's  affirmative  action  program.   To 
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Exhibit  #59,  Gwendolyn  Cochran  Haddan,  Written  Testimony  on 
Discrimination  Against  Minority  and  Women  Owned  Businesses.,  p.  1. 
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maintain  and  enforce  the  affirmative  action  program,  the 
AACC  met  on  a  bi-weekly  basis  for  the  first  two  years  of  the 
project  and  then  on  a  monthly  basis  until  the  project  was 

219 

completed. 

The  AACC  established  the  affirmative  action  goals  for 
the  project.   The  goal  for  the  construction  work  force 
included  at  least  3  0%  minority  workers,  10%  female  workers, 
50%  Boston  residents  and  47%  jobs  for  Boston  Housing 
Authority  residents.   For  business  enterprises,  the  goal  was 
set  at  30%  MBE  participation  and  5%  WBE  participation.2  ° 
The  above  percentages  represented  a  monetary  goal  of 
$36,600,000  for  MBEs  and  $6,100,000  for  WBEs;  however,  the 
actual  amount  received  by  MBEs  was  $18,994,580,  representing 
15.5%  of  the  total  construction  dollars,  and  $5,351,293  for 
WBEs,  representing  4.38%  of  the  total  construction 
dollars.221 

A  high  level  of  M/WBE  participation  was  attained 
primarily  because  the  AACC  forced  strict  compliance.   For 
example,  a  problem  arose  on  the  Harbor  Point  project  when  a 
bonding  agency  raised  an  objection  to  the  fact  that  a  MBE 
masonry  contractor  was  not  going  to  bond  his  entire  job  from 
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Exhibit  #59A,   Harbor  Point  Final  Report,   prepared  by  Jane  C. 
Edmonds   &  Associates,    July   9,    1990,    p.    1. 
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start  to  finish.   After  discussions  between  AACC  members  and 
the  bonding  officer,  the  officer  decided  to  bond  the 
contractor  rather  than  lose  the  business  to  another  bonding 
agency.   As  a  result,  this  contractor  secured  an  8  million 
dollar  contract  with  Harbor  Point.222  Dependable  Masonry, 
the  vertical  construction  firm  employed  on  the  Harbor  Point 
project,  provides  another  example  of  the  value  of  strict 
compliance  with  affirmative  action  goals  in  construction. 
This  West  Indian  American-owned  firm,  which  was  awarded  an 
$8  million  contract  in  the  Harbor  Point  project,  was  also 
involved  in  the  development  of  the  Southwest  Corridor 
Project. 

Furthermore,  many  small  MBEs  in  the  Harbor  Point 
project  were  given  an  opportunity  to  work  on  far  larger 
contracts  than  they  ever  had  before.   For  example,  a  Cape 
Verdean  flooring  contractor  completed  a  contract  for 
$600,000  and  a  $1,500  contract  held  by  an  African-American 
trucking  contractor  was  later  expanded  to  $88, 000. 223  As  a 
result  of  such  experiences,  the  above-described  MBEs  are  now 
able  to  compete  for  larger  contracts  and  are  also  more 
likely  to  receive  proper  bonding. 
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Despite  the  potential  for  expanded  minority 
opportunities  during  the  building  boom  of  the  '80's,  a  MCAD 
study  of  the  Equal  Employment  Opportunity  Commission's 
Employer  Information  Reports  (EEC— 1)  for  1989  found  that 
large  construction  and  construction-related  companies  in  the 
Commonwealth  employ  a  disproportionately  low  number  of 
minorities.   Of  the  24,556  company  employees  surveyed,  71.6% 
were  white  males  (Chart  5).   Only  8.1%  of  the  employees  were 
minorities:   2.7%  were  Hispanic  males,  2.4%  were  black 
males,  1.3%  were  Asian-American  males  and  0.4%  were  Native 
American  males.    A  smaller  number  of  large  construction 
and  construction-related  companies  were  analyzed  for 
minority  representation  in  various  job  categories.   In  the 
construction  companies  surveyed  (Chart  6) ,  there  were  few 
black  or  Hispanic  male  managers,  professionals,  technicians, 
sales  workers,  clerical  staff  or  service  workers.   47%  of 
black  males  and  54%  of  Hispanic  males  worked  as  unskilled 
laborers;  31%  of  black  males  were  skilled  craftsmen  and  2  5% 
of  Hispanic  males  were  semi-skilled  operators.   58%  of  white 
females  worked  in  clerical/office  positions.   MCAD's 
analysis  of  construction  related  companies,  primarily 
manufacturers  and  suppliers  of  building  materials  (Chart  7) , 
produced  similar  figures.   The  majority  of  black  and 


Analysis. 


'24Exhibit      #148,      Federal      1989      EEO-1     Report,      Summary     and 
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Hispanic  males  were  semi-skilled  craftsmen;  42.8%  of  black 
males  were  semi-skilled  operators  and  39%  of  Hispanics  were 
unskilled  laborers.   More  than  half  (53%)  of  the  white 
females  were  employed  in  clerical/office  jobs. 
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V.  THE  PROCUREMENT  PROCESS  IN  MASSACHUSETTS 

A.  INTRODUCTION 

The  Commonwealth  contracts  for  a  wide  variety  of  goods  and 
services.   In  order  to  assess  the  state's  role  in  contracting  and 
the  ways  in  which  its  procurement  procedures  can  act  as  a  support 
or  a  barrier  to  opportunities  for  M/WBEs,  it  is  necessary  to  gain 
a  basic  understanding  of  these  procedures.   This  chapter  sets 
forth  procurement  procedures  used  by  the  state  in  three  broad 
areas:   construction  contracts,  design  services  and  non-construc- 
tion goods  and  services. 

The  procurement  processes  are  dictated  largely  by  statutes 
which  are  designed  to  produce  procurement  decisions  unaffected  by 
favoritism  or  irrelevant  considerations;  they  are  intended  to  be 
open  and  competitive.   Nonetheless,  there  remains  room  for 
subjective  judgments,  and  the  decisions  of  government  agencies 
are  in  many  respects  dependent  upon  decisions  made  by  private 
actors  such  as  bonding  companies,  general  contractors,  banks  and 
unions. 

B.  PROCUREMENT  OF  PUBLIC  CONSTRUCTION 

1.    The  Procurement  Process 

Public  construction  contractors  for  the  Commonwealth 
and  its  cities  and  towns  are  selected  through  a  competitive 
process,  requiring  that  a  contract  be  awarded  to  the 
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responsible  and  eligible  bidder  submitting  the  lowest  bid. 
Public  works  projects  (i.e.,  non-building  projects,  also 
called  "horizontal  construction")  estimated  to  cost  more 
than  $5,000  are  bid  under  General  Laws  Chapter  30,  Section 
39M.   Small  building  projects  (from  $5,000  to  $25,000)  are 
also  bid  under  that  statute.225   Building  projects  ("vertical 
construction")  estimated  to  cost  more  than  $2  5,000  are  bid 
under  General  Laws  Chapter  149,  Sections  44A  through  44 J. 

Both  statutes  require  that  the  public  owner  (the 
awarding  authority)  provide  public  notice  of  the  opportunity 
to  bid  at  least  two  weeks  in  advance  of  the  bid  opening 
date;  publication  must  be  in  the  Central  Register  (a  listing 
of  public  contracting  opportunities  published  weekly  by  the 
Secretary  of  State)  and  in  a  newspaper  of  general 
circulation  in  the  locality  of  the  project.226  The  public 
notice  must  provide  information  about  the  nature  of  the 
project  and  indicate  where  project  drawings  and 
specifications  may  be  obtained.   However,  these  requirements 
may  be  waived  in  cases  of  extreme  emergency.227 


225 

Cities  and  towns  may,  if  they  prefer,  procure  construction 
estimated  to  cost  from  $5,000  to  $25,000  through  the  procedures  set 
forth  in  General  Laws  Chapter  3 0B.   See  Section  IV,  D. 


22 


^ass.  General  Laws  Chapter  149,  Section  44 J. 


227M.G.L.  c.  149,  sec.  44J. 
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Both  statutes  define  a  "responsible"  and  "eligible" 
bidder  as  one  possessing  the  skill,  ability  and  integrity 
necessary  for  faithful  performance  of  the  work.   A 
responsible  and  eligible  bidder  must  also  be  able  to  meet 
all  contract  and  statutory  requirements.   The  requirement  to 
award  to  the  "responsible"  and  "eligible"  bidder  submitting 
the  lowest  price  allows  the  awarding  authority  some 
discretion  in  the  selection  of  general  contractors.   The 
exercise  of  that  discretion  may  not  be  overturned  by  a  court 
or  reviewing  agency  absent  illegal  or  arbitrary  action.2 

On  public  building  construction  projects  estimated  to 
cost  more  than  $2  5,000,  the  awarding  authority  must  also 
receive  sub-bids  if  the  work  in  any  one  of  17  sub-trades 

229 

specified  in  the  statute  is  estimated  to  exceed  $10,000. 
The  sub-bids  are  received  in  advance  of  the  general  bids, 
and  the  general  bidders  must  select  subcontractors  for  the 
contract's  sub-bid  trades  from  the  list  of  sub-bidders.   The 
general  bidders  are  not  required  to  select  the  lowest  sub- 
bidder  in  each  trade,  but  aiming  to  file  the  lowest  general 
bid,  they  have  a  strong  incentive  to  give  primary 
consideration  to  price  in  their  selection  of  sub-bidders. 


228  • 

The  Department  of  Labor  and  Industries  is  authorized  to 
investigate  allegations  of  bid  law  violations  pursuant  to  Mass. 
Gen.  Laws  c.  149,  sec.  44H.  See  Capuano.  Inc.  v.  School  Building 
Committee  of  Wilbraham.  330  Mass.  494,  496  (1953). 

229 

M.G.L.  c.  149,  sec.  44F. 
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Contractors  for  modular  construction  projects  are 

i 

procured  according  to  the  provisions  of  General  Laws  Chapter 
149,  Section  44E,  which  calls  for:  1)  advertisement  of 
Request  for  Proposals,  2)  the  evaluation  of  received 
proposals  according  to  pre-established  and  advertised 
qualitative  criteria,  and  3)  selection  of  the  most 
advantageous  proposal,  considering  both  price  and  technical 
advantages.   Filed  sub-bids  are  not  received  on  modular 
projects. 

The  bid  law's  mandate  that  public  construction  be 
procured  through  an  open  and  competitive  process  affords 
some  protection  against  the  discriminatory  selection  of 
contractors.   The  protection  is  far  from  complete,  however, 
for  the  bid  laws  link  the  award  of  public  construction 
contracts  to  decisions  made  by  private  entities  such  as 
bonding  companies,  banks  and  general  contractors. 
2.    Bonding 

Contractors  competing  for  both  horizontal  and  vertical 
construction  contracts  must  be  able  to  obtain  bonds. 
Contractors  on  horizontal  construction  projects  must  be  able 
to  furnish  payment  bonds,  assuring  payment  for  labor  and 
materials,  of  one-half  of  the  contract  price.230  Thus,  in 
order  to  obtain  a  public  contract  for  either  horizontal  or 


230M.G.L.  c.  149,  sec.  44F  (2). 
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vertical  construction,  a  contractor  must  be  bondable. 
Subcontractors  must  also  be  bondable  if  the  general 
contractor  so  demands.   Through  this  statutory  bonding 
requirement,  the  Commonwealth  adopts  a  surety's  judgment  as 
to  the  reliability  of  its  bidders.   If  a  surety's  judgment 
is  affected  by  race  or  gender  discrimination,  the  awarding 
authority's  procurement  decision  is  similarly  affected. 

3.  Selection  of  Subcontractors 

In  the  selection  of  subcontractors  who  are  not  subject 
to  the  filed  sub-bid  provision,  the  general  contractor  has 
virtually  unfettered  discretion.   If  a  general  contractor 
discriminates  by  race  or  gender  in  the  selection  of 
subcontractors,  the  Commonwealth,  by  adopting  the  general 
contractor's  subcontracting  decisions,  unwittingly  adopts 
the  general  contractor's  prejudices.   In  the  selection  of 
subcontractors  for  the  filed  sub-trades,  the  general 
contractor's  discretion  is  more  limited,  but  some 
opportunity  for  making  discriminatory  choices  remains. 

4.  Preoualif ication  Requirements 

To  be  eligible  to  bid  for  public  building  construction 
contracts,  contractors  must  be  certified  by  the  Division  of 
Capital  Planning  and  Operations.231   By  statute,  the 
contractor's  bank  and  credit  references,  bonding  capacity 


231 

M.G.L.  c.  149,  sec.  44D. 
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and  prior  projects  histories  are  examined  to  determine 
whether  the  contractor  can  be  certified.232   In  general,  the 
Division  requires  applicants  for  certification  to  have  been 
in  the  business  of  building  construction  for  at  least  one 
year,  to  have  completed  at  least  five  building  construction 
projects,  to  be  bondable  and  to  possess  adequate  credit 
references.233  Thus,  discrimination  by  private  owners, 
sureties  or  banks  can  prevent  contractors  from  being 
certified,  and  consequently,  prevent  them  from  bidding  on 
public  building  projects. 

To  be  eligible  to  bid  for  public  works  projects  under 
the  direction  of  the  Department  of  Public  Works  (DPW)  or  the 
Metropolitan  District  Commission  (MDC) ,  aggregating  fifty 
thousand  dollars  or  more,  contractors  must  be  prequalified 
by  the  awarding  agency  (DPW  or  MDC)  ,234   Both  the  DPW  and  the 
MDC  carefully  examine  the  applicant's  assets,  including  real 
property,  to  determine  the  value  of  the  public  work  for 
which  the  applicant  will  be  prequalified  to  bid.   If  a 
company's  real  property  is  located  in  an  area  in  which 
property  values  are  depressed  as  a  result  of  racial 


232 

'M.G.L.    c.     149,    sec.    44D. 
33Exhibit    #140E,    Division   of   Capital    Planning   and   Operations 


Evaluation,    Task  4   Submission. 

234 

See  720  Code  Mass.  Reg 
Mass.  Regs.  7.01  et  seq.  (MDC). 


J4See  720  Code  Mass.  Regs.  5.01  et  seq.  (DPW)  and  350  Code 
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discrimination,  the  value  of  the  public  work  for  which  the 
company  is  prequalif ied  to  bid  will  be  less  than  if  the 
property's  market  value  were  unaffected  by  discrimination. 

C.    PROCUREMENT  OF  DESIGN  SERVICES 

Design  services  for  building  projects  that  have  an  estimated 
construction  cost  which  exceeds  $100,000  must  be  procured  in 
accordance  with  Mass.  Gen.  Laws  Chapter.  7,  Sections  38A  1/2 
through  380.   The  essential  elements  of  the  procurement  process 
are  public  advertisement,  equal  opportunity  to  apply  and 
objective  selection  criteria.   These  fundamental  requirements 
apply  equally  to  all  state  agencies,  cities  and  towns. 

The  statute  establishes  a  Designer  Selection  Board, 
consisting  of  eleven  members  including  architects,  engineers  and 
public  representatives.   The  Board  advertises  prospective  design 
contract  and  receives  the  designers'  applications.235   The  Board 
then  reviews  the  applications  and  selects  at  least  three 
finalists.236  The  list  of  finalists,  in  order  of  qualification 
and  containing  reasons  for  the  particular  ranking,  is  submitted 
to  the  deputy  Commissioner  of  Capital  Planning  and  Operations. 
The  deputy  Commissioner  is  required  to  select  the  winning 
designer  from  among  the  finalists;  if  he  chooses  other  than  the 


235See  Mass.  Gen.  Laws  c.  7,  sec.  38D,  38E. 
236M.G.L.  c.  7,  sec.  38F. 
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highest-ranked  applicant,  he  must  provide  a  written  justification 
for  his  decision.237 

State  agencies  may  obtain  waivers  of  the  Board's 
jurisdiction  for  projects  which  are  not  subject  to  the 
jurisdiction  of  the  Division  of  Capital  Planning  and  Operations, 
provided  that  the  agencies  establish  a  selection  process 
incorporating  the  statutorily-mandated  procedures.238  The 
Division  of  Capital  Planning  and  Operations,  which  has 
jurisdiction  over  all  state  agencies'  building  projects  estimated 
to  cost  more  than  one  hundred  thousand  dollars  and  which  involve 
structural  or  mechanical  work,  must  use  the  Designer  Selection 
Board  in  choosing  designers  for  projects  above  the  threshold 
cost . 239 

Cities  and  towns  are  required  to  adopt  an  equivalent 
selection  process,  or  may  request  the  state  Designer  Selection 
Board  to  select  its  designers.240  The  designer  selection  process 
calls  for  the  exercise  of  judgment  in  the  assessment  of 
applicants'  qualifications.   Although  the  statute  requires  that 
the  selection  of  designers  be  based  upon  relevant  qualifications, 


7\7 

M.G.L.  c.  7,  sec.  38G. 
238M.G.L.  c.  7,  sec.  38C. 

239 

M.G.L.  c.  7,  sec.  40B. 

2&0 

M.G.L.  c.  7,  sec.  38K. 
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the  process  is  not  impervious  to  the  encroachment  of  race  or 
gender  prejudice. 


D.    PROCUREMENT  OF  NON-CONSTRUCTION  GOODS  AND  SERVICES  BY  THE 
COMMONWEALTH 


1.    Commodities 

Purchases  of  commodity  goods  and  services  incidental 
thereto  (such  as  installation  of  equipment)  for  Commonwealth 
agencies  are  made  through  the  Department  of  Procurement  and 
General  Services  (DPGS) .   The  DPGS,  created  by  Chapter  731 
of  the  Acts  of  1989 , 241  comprises  the  former  Purchasing 
Agent's  Division,  the  Motor  Vehicle  Management  Bureau,  the 
Office  of  Telecommunications  and  the  Office  for  Management 
Information  Systems1  Bureau  for  Systems  Policy  and  Planning. 
Within  the  DPGS  is  the  Bureau  of  Commodities  and  Services 
Procurement . 

The  purchase  of  commodity  goods,  supplies,  equipment, 
and  services  incidental  thereto,  such  as  installation,  is 
governed  by  General  Laws  Chapter  7,  Section  22  and  802  Code 
Mass.  Regs.  2.00  et  sea.242   If  the  commodity's  cost  does  not 
exceed  $500,  the  state  agency  desiring  the  item  may  procure 
the  item  itself;  the  agency  shall,  however,  solicit  quotes 


241Exhibit  #8C,  St.  1989  c.  731,  Sec.  51. 

242Exhibit  #8C,  M.G.L.  c.  7,  sec.  22,  and  Exhibit  #8E,  802  CMR 


2.00  et  seq. 
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i 
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from  at  least  two  vendors.   Supplies  which  are  needed  over  a 
period  of  time  or  by  more  than  one  department  are  procured, 
to  the  maximum  extent  practicable,  by  the  DPGS  through  a 
price  agreement.   Price  agreements  are  solicited  through 
either  an  Invitation  for  Bids  or  a  Request  for  Proposals. 

Commodities  are  solicited  through  Invitations  for  Bids 
when  the  nature  of  the  procurement  allows  the  award  to  be 
made  to  the  vendor  who  submits  the  lowest  bid  and  agrees  to 
perform  in  accordance  with  the  specifications  and  conditions 
contained  in  the  Invitation  for  Bids.   Invitations  for  Bids 
must  be  advertised  in  the  Commonwealth's  Goods  and  Services 
Bulletin  at  least  one  time;  the  advertisement  must  appear 
not  less  than  two  weeks  prior  to  the  time  specified  for 
receipt. of  bids.   An  Invitation  for  Bids  is  provided  to 
anyone  who  requests  a  copy.   In  addition,  the  DPGS  may,  at 
its  discretion,  send  Invitations  for  Bids  to  vendors  Who 
have  previously  participated  in  similar  solicitations,  or  to 
vendors  suggested  by  the  department  which  initially  orders 
the  commodity. 

The  DPGS  receives  sealed  bids  and  opens  them  publicly. 
The  award  is  made  to  the  lowest  responsible  bidder  whose  bid 
meets  the  requirements  and  criteria  set  forth  in  the 
Invitation  for  Bids.   The  results  of  solicitations  are 
published  in  the  Goods  and  Services  Bulletin. 
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When  selection  of  the  most  advantageous  offer  requires 
a  comparative  judgment  of  factors,  such  as  quality  and 
technical  capabilities,  the  procurement  may  be  made  through 
a  Request  for  Proposals  (RFP) .   RFPs  are  advertised  in  the 
Commonwealth's  Goods  and  Services  Bulletin  at  least  once  and 
not  less  than  four  weeks  prior  to  the  deadline  for 
submission  of  proposals.   RFPs  are  sent  to  vendors  who 
request  a  copy;  RFPs  may  also  be  sent  to  vendors  who  have 
previously  participated  in  a  similar  solicitation. 

Proposals  are  opened  in  the  presence  of  one  or  more 
witnesses.   A  Selection  Board  reviews  the  technical  and 
business  proposals  and  ranks  the  vendors,  providing 
documentation  justifying  the  ranking.   The  Purchasing  Agent 
reviews  the  Board's  report  to  ensure  that  the  proposals  were 
evaluated  in  accordance  with  the  evaluation  criteria. 

If  the  RFP  called  for  demonstrations,  these  will  be 
held;  the  Selection  Board  then  submits  a  further  report  to 
the  Purchasing  Agent.   After  approving  the  Technical  and 
Business  Evaluation  Report  and  the  Demonstration  Report,  if 
any,  the  Purchasing  Agent  releases  the  cost  proposals  to  the 
Board.   The  Board  reviews  the  cost  proposals  and  makes  a 
final  report,  ranking  the  proposals.   The  Purchasing  Agent 
reviews  the  report  and,  if  it  is  in  accordance  with  the 
regulations,  makes  the  award.   If  the  Purchasing  Agent 
awards  the  contract  to  the  offeror  who  did  not  submit  the 
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lowest  price,  he  must  explain  in  writing  the  reasons  for  his 
decision. 

In  accordance  with  Executive  Order  237,  the  DPGS 
targets  some  contracts  for  minority  business  enterprises. 
In  such  cases,  the  successful  vendor  must  not  only  meet  the 
business  and  technical  specifications  but  must  also  be 
certified  by  the  State  Office  of  Minority  and  Women  Business 
Assistance.243 
2.    Services 

Most  services  are  procured  by  the  agency  which  needs 
the  service.   Master  Service  Agreements  are  procured  by  the 
DPGS,  through  its  Bureau  of  Commodities  and  Services 
Procurement.   Vendors  and  rates  are  established  through  a 
competitive  bid  process.   Agencies  may  not  independently 
procure  services  covered  by  a  Master  Service  Agreement 
except  where  the  Purchasing  Agent  has  delegated  that 
authority  to  them. 

In  hiring  consultants  (i.e. .  nonemployees  who  give 
advice  or  service  regarding  matters  in  the  field  of  their 
knowledge  or  training  and  whose  compensation  is  payable  from 
a  subsidiary  account  coded  under  "03"  in  the  expenditure 
code  manual)  agencies  must  follow  General  Laws  Chapter  29, 
Section  29A  and  the  regulations  issued  under  that  statute. 


243Exhibit  #8A,  Ric  Murphy  Letter  to  the  MCAD  Commissioners, 
August  20,  1990,  with  attached  documents. 
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The  Secretary  of  Administration  and  Finance  issues  the  rules 
governing  the  hiring  of  consultants.   These  rules  are 
published  as  "Service  Contract  Regulations,"  Executive 
Office  for  Administration  and  Finance  Administrative 

JUL. 

Bulletin  88-1.    The  rules  require  that  the  "process  for 
the  selection  of  contractors  to  perform  services  for  the 
Commonwealth.  .  .  in  all  cases  be  as  competitive  as  practi- 
cable under  the  circumstances. "    Contracts  amounting  to 
less  than  $25,000  must  be  obtained  through  sound  business 
practices.   Contracts  involving  maximum  obligations  exceed- 
ing $2  5,000  must  be  competitively  procured.246 

Competitive  procurement  for  an  03  consultant  may  be 
achieved  through  an  RFP.247  The  agency  head  appoints  a 
selection  committee  which  develops  the  evaluation  criteria. 
The  RFP  must  be  advertised  in  the  Goods  and  Services 
Bulletin.   The  selection  committee  reviews  the  proposals 
received  in  response  to  the  RFP  and  recommends  that  the 
lowest  offeror  among  those  comparably  qualified  be  chosen. 


244Exhibit  #8F,  Administrative  Bulletin  88-1,  "Service  Contract 
Regulations"  dated  February  10,  1988. 

245Exhibit  #8F,  Administrative  Bulletin  88-1,  "Service  Contract 
Regulation"  4.1. 

246Exhibit  #8F,  Administrative  Bulletin  88-1,  "Service  Contract 
Regulations"  4.21. 

247Exhibit  #8F,  Administrative  Bulletin  88-1,  "Service  Contract 
Regulations"  4.31. 
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In  the  case  of  architectural  and  engineering  services,  the 
selection  committee  recommends  the  most  qualified  offeror  on 
the  basis  of  evaluation  criteria  which  always  includes 
price.   The  head  of  the  agency  makes  the  actual  selection; 
the  rules  do  not  state  that  the  agency  head  is  bound  by  the 
recommendation  of  the  selection  committee. 

Another  method  of  procurement  is  selection  by  qualifi- 
cations.248 This  method  is  used  for  contracts  with  multiple 
contractors  or  by  agencies  entering  into  master  service 
agreements.   In  these  contracts,  pre-established  rates  of 
payment  apply  to  all  contractors.   For  selection  by 
qualifications,  the  evaluation  criteria  are  established  in 
advance,  the  intended  procurements  are  publicly  advertised 
in  the  Goods  and  Services  Bulletin  and  the  agency  enters 
into  contracts  with  those  vendors  who  satisfy  the  evaluation 
criteria.   The  services  may  be  procured  for  not  more  than 
two  years. 
3.    Information  Technology  Resources 

The  procurement  of  information  technology  resources, 
such  as  data  processing  and  telecommunications  equipment, 
supplies  and  services,  is  made  through  the  Department  of 
Procurement  and  General  Services  (DPGS) ,  Bureau  of 
Information  Technology  Acquisitions  (BITA) ;  the  purchase  or 


248Exhibit  #8F,  Administrative  Bulletin  88-1,  "Service  Contract 
Regulations"  4.32. 
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lease  of  information  technology  resources  is  governed  by 
statute249  and  regulation.250 

Agencies  desiring  these  resources  must  appoint  a 
procurement  coordinator  who  notifies  BITA  in  a  written 
Notice  of  Proposed  Procurement  (NOPP)  of  its  intention  to 
procure  information  technology  resources.   A  screening 
conference  is  held  with  a  BITA  analyst  to  identify  the  scope 
and  type  of  procurement  methodology  to  be  used.   A  form  AF- 
29  must  be  prepared  by  the  procurement  coordinator  and 
approved  by  the  agency's  Secretariat,  BITA  and  DPGS ' 
Purchasing  Agent.251   Information  technology  resources  which 
are  needed  over  a  period  of  time  or  by  more  than  one  agency 

•  252 

are  procured  by  the  DPGS  through  a  price  agreement. 

The  Purchasing  Agent  may  award  a  contract  to  a  vendor 
without  competition  if:   1)  a  diligent  investigation  reveals 
that  a  particular  vendor  is  the  only  one  who  can  meet  the 
applicable  technical  and  business  specifications,  2)  the 
solicitation  has  failed  to  elicit  a  responsive  bid,  3)  the 
proposed  procurement  does  not  exceed  $500,  4)  the  resources 
are  needed  for  compatible  growth,  5)  the  proposed  vendor  is 


249Exhibit  #8C,  M.G.L.  c.  29,  sec.  27B,  29A. 

250Exhibit  #8L,  Administrative  Bulletin  90-4,  802  CMR  1.00. 

251Exhibit  #8L,  802  CMR  1.00. 

252Exhibit  #8L,  802  CMR  1.25,  1.27. 
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another  agency  or  governmental  unit,  6)  the  agency  could 
avoid  significant  software  conversion  or  rewrite  costs,  or 

OCT 

7)  the  agency  seeks  to  award  a  consultant  contract. 

A  Department  may  acquire  information  technology 

resources  through  a  "small  purchase"  procurement  if  the 

value  of  the  requested  resource  is  less  than  $7,500.00  and 

the  cumulative  amount  of  Information  Technology  Resources 

spent  in  the  same  fiscal  year  with  that  vendor  will  not 

exceed  $2  5,000.00.   In  small  purchase  procurements,  the 

agency  obtains  quotes  from  at  least  three  vendors.   The 

i 
vendors  must  submit  written  quotes,  and  the  Department  must 

forward  at  least  three  quotes  to  BITA  with  a  letter 

indicating  the  Department's  choice.254 

Information  technology  resource  procurements  are 

solicited  through  Invitations  for  Bids  (IFBs)  when  the 

primary  consideration  is  cost  and  when  a  prudent  contract 

can  reasonably  be  made  without  negotiation  of  other 

qualitative  factors.   Once  the  Purchasing  Agent  has  approved 

form  AF-29,  a  Selection  Board  is  appointed.   The  IFB  is  then 

advertised  in  the  Goods  and  Services  Bulletin.   It  is  also 

sent  to  all  vendors  who  request  a  copy  and  at  BITA's 

discretion,  to  vendors  who  have  previously  participated  in 


253Exhibit    #8L,    802    CMR   1.26. 
254Exhibit   #8L,    802    CMR   1.28,    1.34 
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similar  solicitations.   After  bids  are  submitted  to  DPGS, 
the  Selection  Board  evaluates  them  for  responsiveness  to  the 
technical  and  business  specifications  and  ranks  them  accord- 
ing to  cost.   The  Selection  Board  then  submits  a  written 
report  containing  both  its  evaluation  and  a  written 
recommendation  to  BITA.   If  BITA  approves  the  evaluation 
report  and  recommendation,  the  Selection  Board  notifies  all 
vendors  of  its  selection.255 

A  Department  must  procure  Information  Technology 
Resources  through  a  Request  for  Proposal  (RFP)  when 
considerations  in  addition  to  price  and  compliance  with 
mandatory  specifications  are  factors  in  vendor  selection.   A 
Selection  Board  is  appointed  once  an  AF-29  is  approved  by 
BITA.   The  Selection  Board  prepares  an  RFP  which  contains, 
among  other  things,  mandatory  and  desirable  technical  and 
business  specifications.   The  Selection  Board  also  prepares 
evaluation  criteria  which  are  filed  with  and  approved  by 
DPGS  on  or  before  the  date  the  RFP  is  issued.   RFPs  are 
advertised  in  the  Goods  and  Services  Bulletin  prior  to  their 
public  release,  and  copies  of  the  RFP  are  sent  to  vendors 
who  request  a  copy  or  at  BITA's  discretion  to  vendors  who 
have  previously  participated  in  similar  solicitations.   Bids 
are  submitted  to  DPGS.   Cost  proposals  are  submitted 


255Exhibit  #8L,  802  CMR  1.29,  1.35,  1.39,  1.40,  1.45,  1.47. 
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separately  from  the  technical  and  business  proposals.   The 
cost  proposals  are  not  released  by  DPGS  to  the  Selection 
Board  until  the  Board  has  evaluated  the  technical  and 
business  proposals  assigned  points  to  these  proposals,  and 
filed  Technical,  Business  and  Demonstration  Reports  with 
BITA.   The  Board  then  reviews  the  cost  proposals,  awards 
cost  points  in  adherence  to  the  evaluation  formula  and  files 
a  final  report  with  BITA  listing  the  responsive  proposals  in 
descending  total  point  order.   If  BITA  approves  the  final 
report,  the  Selection  Board  notifies  vendors  of  its 
selection.256 

E.    PROCUREMENT  OF  NON-CONSTRUCTION  SERVICES  AND  SUPPLIES  BY 
COUNTIES,  CITIES  AND  TOWNS 

Counties,  cities  and  towns  are  required  to  follow  the 
procedures  of  Massachusetts  General  Laws  Chapter  3 OB  in  procuring 
goods  and  non-construction  services.   Under  the  statute, 
procurements  of  goods  or  services  which  cost  less  than  $1,000  are 
to  be  made  through  sound  business  practices;  these  small 
procurements  are  not  otherwise  regulated.   For  contracts  for 
amounts  between  $1,000  and  $10,000,  the  municipality  must  seek 
quotations  from  at  least  three  persons  capable  of  providing  the 
desired  supply  or  service,  and  make  the  award  to  the  responsible 


1.72. 


'56Exhibit     #8L,     802     CMR    1.30,     1.50,     1.52,     1.56,     1.60,     1.68, 
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person  offering  the  lowest  quotation.   A  record  must  be  made  of 
the  names  of  those  who  submit  quotations  and  the  amount  of  their 
quotations.   If  only  one  practicable  source  for  the  supply  or 
service  exists,  the  procurement  may  be  made  without 
competition.257 

Procurement  contracts  of  $10,000  or  more  are  awarded  through 
either  an  Invitation  for  Bids  (IFB) ,  or  through  a  Request  for 

258    _ 

Proposals  (RFP) .     IFBs  and  RFPs  must  be  publicly  advertised. 
The  IFB  must  include  the  purchase  description  and  all  the 
evaluation  criteria  by  which  the  procurement  officer  will 
determine  acceptability.   The  bids  must  be  publicly  opened,  and 
the  contract  awarded  to  the  lowest  responsible  and  responsive 
bidder. 

When  selection  of  the  most  advantageous  offer  requires 
comparative  judgments  of  factors  in  addition  to  price,  RFPs  may 

259 

be  used.    In  the  case  of  proposals,  unlike  bids,  the  contract 
may  incorporate  a  plan  provided  by  the  selected  offeror.   There 
must  be  public  notice,  but  the  proposals  are  not  opened  publicly; 
they  are  opened  in  the  presence  of  at  least  one  witness.   A 
register  of  proposals  must  be  made,  and  the  register  must  be  open 
to  public  inspection.   The  offerors  submit  their  prices 


25 
259 


» 

M.G.L.  c.  30B,  sec.  4,  sec.  6 

,8M.G.L.  c.  30B,  sec.  5,  sec.  6 

M.G.L.  c.  30,  sec.  6. 
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separately  from  their  non-price  proposals.   The  price  proposals 
must  be  opened  separately  from  the  non-price  proposals:  opening 
must  be  done  in  a  manner  that  avoids  price  disclosure  to  those 
persons  evaluating  the  proposals  on  the  basis  of  criteria  other 
than  price.   The  contract  must  be  awarded  to  the  offeror 
submitting  the  most  advantageous  proposal.   If  the  contract  is 
awarded  to  an  offeror  who  did  not  submit  the  lowest  price,  the 
reasons  for  the  selection  must  be  set  forth  in  writing. 
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VI.  EXISTING  RACE-NEUTRAL  PROGRAMS 

There  are  currently  a  number  of  federal,  state  and  private 
race-neutral  programs  in  the  Commonwealth.   Businesses  seeking 
assistance  from  many  of  such  programs  must  satisfy  entrance 
criteria.   In  the  majority  of  the  programs,  the  entrance  criteria 
concern  the  size  or  dollar  volume  of  the  business  seeking  assis- 
tance rather  than  the  race  or  gender  of  the  business  owner;  some 
programs  are  geographically  limited.260 

Most  existing  race-neutral  programs  may  be  categorized  under 
four  broad  headings  according  to  the  type  of  assistance  offered 
to  the  business  community:   financing  and  venture  capital; 
training  and  technical  assistance;  advocacy,  information,  and 
referral;  and  bonding  and  insurance.   There  is,  of  course,  some 
overlap  among  the  categories.   The  following  listing  summarizes 

i 

the  major  race-neutral  programs  existing  in  the  Commonwealth, 
with  the  year  of  the  program's  inception  in  parentheses  at  the 
end  of  the  summary: 

A.    FINANCING  AND  VENTURE  CAPITAL  PROGRAMS 


The  Economic  Development  and  Industrial  Corporation  of 
Boston  (EDIC)  is  a  quasi-public  agency  aiding  smaller 
businesses  with  fixed-asset  purchase  or  lease  financing  and 
working  capital  financing.   For  larger  businesses,  EDIC 


260Exhibit  #31A  of  the  record  of  the  public  hearings  contains 
an  extensive  description  of  race-neutral  business  assistance 
programs  available  in  the  Commonwealth,  compiled  by  Mukiya  Baker- 
Gomez,  Executive  Director  of  the  State  Office  of  Minority  and  Women 
Business  Assistance. 
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offers  industrial  bond  financing  and  equipment  lease 
financing.   EDIC's  services  are  limited  to  businesses 
located  in  or  moving  into  Boston.  (1972) 

The  Venture  Capital  Network  provides  entrepreneurs  with 
access  to  wealthy  individuals  and  venture  capital  funds 
interested  in  investing  in  early-stage  or  high-growth 
businesses.   There  is  a  fee  for  VCN's  services.  (1983) 

The  Broadcast  Capital  Fund  is  a  private  non-profit  venture 
capital  company  serving  minorities  in  acquiring  and  managing 
broadcast  properties.   It  also  funds  related  educational  and 
management  development  programs.  (1980) 

The  National  Association  of  Female  Executives  Venture 
Capital  Fund  provides  modest  debt  or  equity  capital  for  both 
start-up  and  existing  businesses  in  which  all  the  principals 
are  women.  (1972) 

Community  Development  Corporations  of  the  Executive  Offices 
of  Communities  and  Development  provide  loans,  loan 
guarantees  and  technical  assistance  to  local  businesses 
through  the  Massachusetts  Community  Development  Finance 
Corporation  or  private  sources.  (1979) 

The  Community  Development  Finance  Corporation  is  a  public 
corporation  that  invests  money  in  business  enterprises  and 
real  estate  development  sponsored  by  community  development 
corporations  in  the  economically  depressed  areas  of 
Massachusetts.   CDFC  offers  three  investment  programs:   the 
Venture  Capital  Program,  the  Small  Loan  Guarantee  Program 
and  the  Community  Development  Program.  (1977) 

The  Economic  Development  Set-Aside  Program  is  a  low  interest 
revolving  loan  fund  for  businesses  locating,  expanding  or 
starting  up  in  communities  that  are  eligible  for  Small 
Cities  Community  Development  Block  Grants.  (198  3) 

The  Massachusetts  Business  Development  Corporation  is  a 

private  corporation  under  state  charter  providing  loans  to 
private  for-profit  and  non-profit  businesses  unable  to 
obtain  financing  from  conventional  lenders.  (1953) 

The  Massachusetts  Economic  Stabilization  Trust  Fund  provides 
funding  for  mature  companies  facing  permanent  layoffs  or 
plant  closings  when  financing  from  conventional  lenders  is 
insufficient  or  unavailable.  (1984) 
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The  Massachusetts  Government  Land  Bank  is  a  quasi-public 
state  program  offering  real  estate  development  and  financial 
assistance  for  strong  public  benefit.  (1975) 

The  Massachusetts  Certified  Development  Corporation  of  the 
Massachusetts  Business  Development  Corporation  provides 
expansion  financing  to  Massachusetts  businesses  unable  to 
obtain  financing  from  conventional  lenders. 

i 

The  Massachusetts  Technology  Development  Corporation  is  a 
publicly  funded  but  independently  operated  venture  capital 
organization  created  to  provide  working  capital  to  new  and 
expanding  high  technology  companies  having  the  capacity  to 
generate  employment  growth.  (1978) 

The  Economic  Development  Administration  has  a  wide  variety 
of  programs  aimed  at  encouraging  economic  development 
including  public  works  programs,  business  loans  and  economic 
planning  grants. 


B.    TRAINING  AND  TECHNICAL  ASSISTANCE  PROGRAMS 


Massachusetts  Small  Business  Development  Centers  offer  free 
technical  assistance  and  counseling,  and  low  cost  training 
and  education  to  prospective  and  existing  small  businesses. 
There  are  seven  regional  centers  and  specialty  programs. 
(1980) 


assistance)  to  qualified  businesses  through  the  U.S.  Small 
Business  Administration's  Management  Assistance  Call 
Contract  Programs.  (1975) 

The  New  England  Trade  Adjustment  Assistance  Center  provides 
technical  assistance  to  businesses  that  have  suffered  a 
decline  in  sales,  production,  or  employment  as  a  result  of 
increasing  export  competition.   The  federal  government  may 
pay  up  to  75%  of  the  cost  of  the  Center's  consulting 
services.  (1981) 

North  Adams  State  College  Community  Resource  Center  makes 
available  the  college's  expertise  and  resources  (including 
business  development,  information  and  referral,  and  computer 
consulting)  to  address  community  and  economic  development 
needs  of  the  Northern  Berkshire  region. 
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Youth  Business  Initiative  -  Jobs  for  Youth/Boston,  Inc. 
assists  Boston  residents  ages  18-25  who  are  committed  to 
starting  a  business  of  their  own  but  are  unfamiliar  with 
how,  or  who  are  unable  to  obtain  start-up  capital  or 
assistance  because  of  their  age  or  background,  and  who  have 
a  low  income  or  are  otherwise  disadvantaged.  (197  6) 


C.    ADVOCACY,  INFORMATION  AND  REFERRAL  PROGRAMS 


The  Business  Assistance  Service  of  the  U.S.  Department  of 
Commerce  and  the  Business  Service  Center  of  the 
Massachusetts  Office  of  Business  Development  both  offer 
telephone  information  and  referral  services  for  businesses 
(1974,  1981  respectively) 

The  Massachusetts  Office  of  International  Trade  of  the 
Massachusetts  International  Trade  Council  promotes  and 
delivers  international  trade  services,  especially  to  small 
and  medium-sized  businesses,  to  increase  their  volume  of 
exports.  (1984) 

The  Massachusetts  Product  Development  Corporation  is  a 

quasi-public  corporation  designed  to  preserve  and  create 
employment  in  the  industrial  sector  by  stimulating  new 
products  and  new  process  development  among  mature 
industries.  (1986) 


D.    BONDING  AND  INSURANCE 


The  Massachusetts  Industrial  Finance  Agency  is  an 
independent  public  agency  stimulating  private  investment  and 
job  creation  through  a  variety  of  financing  incentives, 
including  direct  loans,  bonding  and  insurance.   MIFA 
provides  a  link  between  public  and  private  sectors,  acting 
as  the  state's  investment  banker  for  growing  Massachusetts 
businesses.  (1978) 

The  United  States  Small  Business  Administration  administers 
a  number  of  programs  to  provide  loans  and  management 
assistance  to  small  businesses,  most  notably  loan  guarantee 
and  loan  programs,  surety  bond  programs,  small  business 
investment  companies  and  line  of  credit  programs. 
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E.    OTHER  RACE-NEUTRAL  PROGRAMS 

The  Economic  Recovery  Tax  Act  of  1981  and  the  Tax  Reform  Act 
of  1986  provide  tax  incentives  for  rehabilitation  of 
historic  and  other  old  buildings.  (1981  and  1986) 

The  Thrift  Institutions  Fund  for  Economic  Development  grants 
tax  parity  with  commercial  banks  to  savings  banks, 
cooperative  banks,  and  savings  and  loan  institutions.   In 
return,  the  "thrift  institutions"  contribute  to  a  lending 
pool  to  be  invested  in  economic  development  and  job 
generating  projects.  (1984) 

The  Small  Business  Innovation  Research  Grant  Programs 
require  all  federal  agencies  with  research  and  development 
budgets  of  $100  million  or  more  to  award  a  portion  of  those 
funds  to  smaller  companies.  (1982) 

The  State  Offices  of  Minority  and  Women  Business  Assistance 

acts  as  a  clearinghouse  for  M/WBEs  and  provides  monthly  workshops 

on  technical  assistance  and  guidance  in  accessing  all  of  the 

foregoing  programs. 

P.    CONCLUSION 

Despite  the  long  standing  existence  of  the  above  programs, 
testimony  at  the  MCAD  public  hearings  indicated  that  while  race 
and  gender-neutral  programs  can  be  useful  to  small  and  developing 
businesses,  they  have  not  achieved  the  goal  of  significantly 
increasing  M/WBE  involvement  in  contracting. 

Governor  Michael  Dukakis,  in  opening  remarks  upon  commence- 
ment of  the  six  MCAD  public  hearings,  stated  that  the  history  of 
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race-neutral  business  opportunities  with  the  Commonwealth  began 

even  before  his  administration: 

...[T]hese  efforts  are  not  original  with  me  but  began 
under  Governor  Sargent.   It  was  he  who  first  issued  an 
executive  order  that  called  for  the  voluntary  creation 
of  more  and  better  business  opportunities  for  minority 
contractors  in  the  public  sector. 

Unfortunately,  a  decade  and  a  half  later,  it  was  clear  that 
a  purely  voluntary  program  would  not  do  the  job.   The 
percentage  of  minority  contractors  doing  business  with  state 
government  had  barely  increased  in  those  fifteen  years.261 

Some  witnesses  suggested  expanding  the  services  of  existing  race- 
neutral  programs  to  make  them  more  responsive  to  minority-owned 
businesses.   John  Ciccarrelli,  Director  of  the  Massachusetts 
Small  Business  Development  Center,  testified  that  his  service 
tried  to  do  this,  and  that  an  expansion  of  the  Boston  minority 
center  is  under  way  in  an  effort  to  make  services  more  responsive 
to  and  effective  for  MBEs. 

Many  witnesses,  among  them  Norman  Daniel  of  the  Small 
Business  Advisory  Corporation  and  M/WBE  consultant  Marcus  Weiss, 
testified  that  financing,  bonding,  insurance,  venture  capital, 
and  training  were  insufficiently  available  to  minority  business 
owners.   Many  witnesses  testified  that  in  order  for  an  MBE  to 
obtain  bonding  and  financing  it  was  necessary  to  look  out-of- 
state;  this  practice  was  necessary  despite  the  existence  of  state 
agencies  that  offer  bonding  and  financing  to  businesses  unable  to 
obtain  such  services  through  "other"  or  "conventional"  sources. 
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Boston  testimony,  p.  5. 
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In  addition  to  the  abundant  testimony  from  minority  business 
owners  concerning  the  historic  ineffectiveness  of  race-neutral 
programs  to  satisfy  minority  business  needs,  additional  and 
significant  testimony  at  the  public  hearings  was  presented  by 
witnesses  associated  with  SOMWBA.   Collectively,  these  witnesses 
had  decades  of  experience  in  attempting  to  coordinate  the  state • s 
race-neutral  programs  within  the  M/WBE  community;  in  addition  to 
providing  oral  testimony,  SOMWBA  witnesses  also  submitted  written 
testimony.   Mukiya  Baker-Gomez,  Executive  Director  of  SOMWBA,  and 
Dave  Harris,  former  Executive  Director  of  SOMWBA,  both  stressed 
that  race-neutral  programs  simply  have  not  been  able  to  achieve 
inclusion  of  minorities  in  the  economic  mainstream  in 
Massachusetts.   Mr.  Harris  testified  that  prior  to  race  conscious 
set-aside  programs,  MBEs  were  caught  in  an  economic  "Catch-22": 
in  order  to  win  contracts,  MBEs  first  needed  financing;  yet  in 
order  to  get  financing,  they  needed  experience.   In  the  absence 
of  one,  the  other  could  not  be  obtained. 

Jose  Perez,  Assistant  Secretary  of  the  Executive  Office  of 

Economic  Affairs,  testified  that  many  agencies  administering 

race-neutral  programs  view  minority-owned  businesses  as  too  high 

risk  to  finance  or  sufficiently  unimportant  economically  to 

include  in  policy  development  or  on  simple  trade  missions.   He 

stated  that 

[A]lthough  there  has  been  a  commitment  to  expand  the 
involvement  of  minority  business  in  all  economic 
development  activities  from  the  highest  levels  of  this 
Administration,  getting  the  individual  agencies  to 
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involve  minority  business  in  'race-neutral'  or  non- 
minority  targeted  activities,  has  often  been  met  with 
resistance  from  many  of  the  quasi-public 
corporations.  "262 

An  affirmative  action  consultant  with  more  than  ten  years  of 

experience  in  the  fields  of  affirmative  action,  contract 

compliance  and  civil  rights,  identified  bonding  as  one  of  the 

major  barriers  for  minority  contractors  attempting  to  participate 

in  the  industry.   In  her  testimony  she  mentioned  unions  and 

resistant  general  contractors  as  additional  areas  in  which 

minorities  experience  exclusion  from  the  mainstream  construction 

industry.   Ms.  Haddon  pointed  to  the  Columbia  Point  Redevelopment 

project  as  an  example  of  the  ineffectiveness  of  race-neutral 

programs  in  opening  up  three  areas  to  minority  contractors: 

Bonding:   It  is  still  difficult  for  many  minority 
company  owners  to  get  viable  bonds  of  a  size  that  will 
allow  them  to  contract  on  large  construction  projects. 

Union  Relations:   Unfortunately,  in  many  cases  the 
local  unions  are  not  quick  to  cooperate  with  MBEs  in 
their  attempts  to  become  union  shops,  resulting  in  the 
inability  of  these  companies  to  compete  in  the  union 
construction  environment. 

Resistant  General  Contractors:   Many  MBEs  have  diffi- 
culties with  general  contractors  evaluating  them  on  an 
unreal  standard  or  refusing  to  negotiate  with  them 
because  of  lack  of  previous  contact  between  them.   This 
lack  of  contact  can  also  create  an  unequal  ability  for 
MBEs  to  learn  the  'tricks  of  the  trade'  which  are  often 
simple  good  business  practices  for  contractors.   Absent 
having  a  'mentor'  relationship,  MBE  contractors  sink 
into  the  sea  of  inadequacy.263 


262Exhibit  #48B 
263Exhibit  #59 
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An  attorney  whose  practice  includes  counseling  and  advocacy 

for  both  majority  and  minority  businesses,  stated  that 

[T]he  notion  of  voluntary  compliance  and  affirmative 
action,  for  the  most  part  is  a  myth.   It  does  not  exist 
in  any  large  and  sufficient  numbers,  and  that  without 
fear  of  enforcement,  some  loss,  generally  economic 
deprivation,  majority  contractors  —  and  I  would  also 
say,  institutions  —  simply  would  not  feel  any 
obligation  to  do  business  in  any  substantive  way  with 
the  businesses  run  by  persons  of  color...264 

The  president  of  the  Contractors  Association  of  Boston  and  the 

executive  director  of  the  National  Association  of  Minority 

Contractors,  corroborated  his  testimony,  citing  the  experiences 

of  members  of  their  organizations. 

From  the  record  of  testimony  and  exhibits  submitted  to  the 

MCAD  regarding  race-neutral  programs  and  their  responsiveness  to 

Massachusetts  MBEs,  two  observations  emerge.   First,  race-neutral 

programs  can  be  effective  in  enhancing  the  entry  of  small 

businesses  into  the  economic  mainstream;  however,  these  programs 

have  not  been  completely  effective  in  the  effort  to  involve  small 

M/WBEs  in  that  mainstream.   Second,  race-neutral  programs  have 

i 

had  little  effect  on  increasing  the  currently  low  rate  of 
inclusion  of  minority  and  women-owned  businesses  in  private 
sector  general  contracting  and  union  membership. 


"*Roxbury,  pp.  137-138 
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VII.  AFFIRMATIVE  ACTION/EQUAL  EMPLOYMENT  OPPORTUNITY  POLICIES 

A.    BOSTON  AREA  CONSTRUCTION  INDUSTRY  EQUAL  EMPLOYMENT 
OPPORTUNITY  AGREEMENT  (BOSTON  PLAN) 

In  1969,  the  U.S.  Department  of  Labor,  Office  of  Contract 
Compliance  (OFCC)  mandated  equal  opportunity  and  affirmative 
action  goals  for  minorities  in  federally  funded  construction 
projects  pursuant  to  the  President's  Executive  Order  #11246.   In 
an  attempt  to  address  the  local  construction  industry's  rate  of 
only  1.7%  minority  union  participation,  OFCC  began  negotiation 
with  the  Boston  area  construction  industry,  including  organized 
labor,  the  contractors'  associations  and  the  minority 
communities.   In  the  spring  of  197  0,  negotiations  resulted  in  the 
Boston  Area  Construction  Industry  Equal  Employment  Opportunity 

265 

Agreement,  better  known  as  the  Boston  Plan.    The  agreement 
established  a  program  to  encourage  the  participation  of 
minorities  in  the  building  and  construction  trades  and  admission 
of  minorities  into  the  unions  of  those  trades.   The  goal  of  the 
agreement  was  to  employ  at  least  2,000  minorities  in  the 
construction  trades  in  a  five  year  period;  specifically,  to  place 
400  minority  workers  into  trades  each  year  for  five  years.   The 
proposed  placement  goal  would  have  resulted  in  minority 
representation  in  the  construction  trades  of  2%  in  the  first 


265Exhibit  #112,  The  Struggle,  A  Report  on  the  Attempts  by 
Third  World  Communities  in  Boston,  MA  to  integrate  the  Construction 
Industry  (March  1977) . 
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year,  4%  the  second  year,  reaching  a  total  of  10%  at  the  end  of 
the  five  years.  , 

With  growing  dissatisfaction  about  the  implementation  of  the 
plan  by  minority  communities,  it  was  renegotiated  in  1972  and 
titled  "Boston  Plan  II."   The  best  available  figures  for  the 
plan's  performance  from  its  initiation  in  1970  through  1974 
indicate  that  approximately  only  550  of  the  targeted  1,600 
minority  workers  were  working  in  the  trades  early  in  1974. 266 

B.    GOVERNOR'S  CODE  OF  FAIR  PRACTICES 

1.   Executive  Order  No. 74 

Pursuant  to  the  Massachusetts  Advisory  Committee  to  the 
U.S.  Commission  on  Civil  Rights  Public  Hearings  in  1969  and 
MCAD's  findings  of  union  discrimination,  the  Governor  of  the 
Commonwealth  issued  a  policy  to  ensure  that  minorities  and 
women  would  have  equal  access  to  job  opportunities  provided 
in  the  Commonwealth.   The  July  20,  1970  policy  was 
promulgated  as  Executive  Order  #74  and  entitled  "Governors 
Code  of  Fair  Practices."   The  Executive  Order  called  for  an 
affirmative  remedy  for  the  effects  of  past  discrimination  in 

267 

public  contracts,  housing,  employment  and  education.    The 
Executive  Order  mandated  that  state  agencies  initiate 
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267Exhibit  #135,  Governor  Francis  W.  Sargeant,  Executive  Order 
No.  74,  Governor's  Code  of  Fair  Practices  (July  20,  1970). 
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affirmative  action  programs  to  conform  with  the  Order  and 
called  for  vigilance  in  the  elimination  of  .discriminatory 
barriers  on  the  grounds  of  race,  color,  creed,  national 
origin,  age  and  sex.   The  Order  also  required  that  positive 
and  aggressive  measures  be  taken  to  insure  equal  opportunity 
in  employment,  housing,  education,  public  accommodations  and 
state  contracts. 

Under  the  mandate  of  Executive  Order  #74,  the  Executive 
Office  of  Transportation  and  Construction  developed  a 
contract  compliance  workforce  provision  to  be  included  in 
State  construction  contracts.   Contract  provisions  included 
non-compliance  sanctions  that  were  to  be  imposed  on  con- 
tractors for  non-performance.   The  contract  compliance 
provisions  were  the  first  in  the  nation  requiring  specific 
percentage  goals  for  minority  participation  in  construction 
projects. 

2 .    Supplemental  Equal  Employment  Opportunity.  Anti- 
Discrimination  and  Affirmative  Action  Program 

On  May  30,  1972,  the  Executive  Office  of  Transportation 

and  Construction  (EOTC)  issued  a  position  paper  outlining 

the  problems  with  Boston  Plan  I  and  Boston  Plan  II.   The 

ETOC  also  announced  that  the  Commonwealth's  policy  would 

enhance  the  participation  of  minorities  in  the  construction 
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workforce.268  Pursuant  to  Executive  Order  #74,  ETOC  then 
incorporated  an  equal  employment  opportunity  affirmative 
action  provision  as  a  special  condition  to  a  construction 
contract  for  Boston  State  College.269  The  provision  included 
numerical  goals,  monitoring  and  reporting  systems  to  ensure 
compliance,  and  sanctions  for  willful  non-compliance. 

Between  1970  and  1975,  the  minority  communities  of 
Boston  demonstrated  at  construction  sites  across  the  city  to 
protest  the  ineffective  implementation  of  Boston  Plan  I  and 
Boston  Plan  II.   The  demonstrations  forced  a  shut  down  of 
city  construction  sites.   In  order  to  resolve  issues  at  the 
table  and  not  at  the  construction  sites,  the  Commonwealth 
called  for  the  formation  of  a  committee  composed  of 
contracting  agencies,  union  contractors,  and  minority 
community  representatives. 

On  July  15,  1975,  the  Massachusetts  Commission  Against 
Discrimination  (MCAD)  issued  a  report  entitled  the  "Synopsis 
of  History  of  the  Development  by  State  of  Affirmative 
Action-Equal  Employment  Opportunity  Programs  in  Construction 


268Exhibit   #157D,   Executive  Office  of  Transportation  and 
Construction,  Position  Paper,  May  30,  1972. 

269  • 

Exhibit  #136,  Equal  Employment  Opportunity,  Affirmative 
Action  and  Anti-Discrimination,  Section  IB,  Contract  Compliance 
Provisions. 
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Contracts."270  This  report  outlined  the  history  of  the 
Commonwealth's  involvement  in  the  area  of  equal  opportunity 
and  affirmative  action  in  the  construction  industry.   The 
report  stated  that  with  the  experience  gained  from  working 
with  Boston  Plan  I,  Boston  Plan  II,  and  the  Boston  State 
College  Contract,  the  Commonwealth  was  able  to  refine  its 
affirmative  action  goals  to  insure  minority  participation  in 
the  construction  workforces  on  all  public  construction 
projects. 

On  December  2,  1975,  the  Commonwealth's  affirmative 
action  provision  was  formally  promulgated,  entitled  "The 
Commonwealth  of  Massachusetts  Supplemental  Equal  Employment 
Opportunity,  Anti-Discrimination  and  Affirmative  Action 
Program."271   Attached  to  the  Administrative  Bulletin  were 
specific  instructions  to  contracting  agencies  for  the 
implementation  of  the  program.   The  program  established  the 
contract  compliance  implementation  and  enforcement  system 
which  included  the  process  of  investigation  and  hearings  for 
non-complying  contractors.272 


270Exhibit  #157E,  Synopsis  of  History  of  Development  by  State 
of  Affirmative  Action-Equal  Opportunity  Programs  in  Construction 
Contracts . 

271Exhibit  #157C,  Equal  Employment  Opportunity,  Anti- 
Discrimination  &  Affirmative  Action  Program,  Administrative 
Bulletin  75-14,  December  2,  1975. 

272Exhibit  #137,  Executive  Office  of  Environmental  Affairs, 
Affirmative  Action  Regulation  301  CMR  50.00. 
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3.    Executive  Order  No, 116 

In  January,  1975,  the  State  Advisory  Committee  to  the 
U.S.  Commission  on  Civil  Rights  and  the  MCAD  issued  a  report 
entitled  "Route  128:  Boston's  Road  to  Segregation."   The 
report  included  data  on  sixty-nine  communities  located  in 
the  area  between  Route  128  and  Route  495  and  documented  a 
gross  disparity  between  minorities  and  non-minorities  in 
employment,  based  upon  statistics  from  the  1969  public 
hearings  and  the  1970  U.S.  Census.   It  documented  increasing 
problems  for  minorities  in  housing  and  transportation, 
particularly  as  they  were  affected  adversely  by  the 
construction  of  Route  128  and  commensurate  expansion  of  the 
economy  in  that  suburban  area.273 

The  Route  128  report  prompted  Governor  Dukakis,  on  May 
1,  1975,  to  issue  Executive  Order  #116,  which  revised 
Executive  Order  #74.27A  The  Order  prohibited  discrimination 
in  employment,  education,  private  and  public  housing, 
commercial  property,  public  accommodations  and  contracting. 
Recognizing  the  past  and  present  discriminatory  practices  by 
state  agencies  and  appointing  authorities,  it  also 
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Exhibit  #117,  MCAD,  Route  128:  Boston's  Road  to  Segregation, 
Mass.  Advisory  Committee  to  the  U.S.  Commission  on  Civil  Rights, 
January  1975. 

274Exhibit  #157A,  Michael  S.  Dukakis,  Governor,  Executive  Order 
No.  74  as  Amended  by  No.  116,  "Governor's  Code  of  Fair  Practices," 
May  1,  1975. 
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established  a  remedial  affirmative  action  policy  for  the 

Commonwealth.   Each  Executive  office  was  to  promulgate 

regulations  and  create  a  reporting  mechanism  for  its 

affirmative  action/equal  employment  opportunity  activities. 

4.    Executive  Office  of  Environmental  Affairs  Affirmative 
Action  Regulation  301  CMR  50.00 

Pursuant  to  Executive  Orders  #74  and  #116,  the 
Executive  Office  of  Environmental  Affairs  promulgated 
regulations  301  CMR  50.00  in  1979. 275   Affirmative  action 
guidelines  were  established  for  the  agency  and  its  grantees 
in  the  utilization  of  minority  business  enterprises,  con- 
struction workforce,  municipal  employment,  public  education, 
housing,  public  accommodation  and  financial  assistance. 

The  regulations  also  established  a  compliance  review 
process  for  municipal  grant  applicants  in  the  areas  of 
minority  business  enterprise,  municipal  employment  and  fair 
housing.   Each  grantee  municipality  was  expected  to  develop 
an  appropriate  affirmative  action  plan,  which  was  reviewed 
by  MCAD.   The  MCAD  also  monitored  the  grantee's  affirmative 
action  plan  implementation  on  a  quarterly  basis.   The  MCAD 
made  recommendations  to  the  Environmental  Affairs 
Secretariat  on  the  affirmative  action  performance  of  its 
municipal  grantees. 


275Exhibit  #137,  Executive  Office  of  Environmental  Affairs, 
Affirmative  Action  Regulations  301  CMR  50.00. 
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5.    Executive  Order  No. 227 

In  February  1983,  Governor  Dukakis  again  revised  the 
Governor's  Code  of  Fair  Practices,  Executive  Order  #116, 
providing  more  detailed  guidance  to  state  agencies  and 
authorities  about  their  obligation  to  ensure  equality  of 
opportunity.276 


C.    STATE  OFFICE  OF  MINORITY  AND  WOMEN  BUSINESS  ENTERPRISE 
ASSISTANCE 


1.  Executive  Order  No. 124 

On  February  20,  1976,  Governor  Dukakis  issued  Executive 
Order  #124  mandating  the  State  Office  of  Minority  Business 
Assistance  (SOMBA)  to  work  with  banks,  insurance  companies 
and  private  businesses  to  enhance  minority  business  oppor- 
tunities and  financing. 

2.  Massachusetts  General  Laws  Chapter  23A,  Section  3  8  and 
Section  39 

On  July  20,  1978,  the  legislature  passed  a  law  which 

incorporated  all  of  Executive  Order  #124,  M.G.L.  Chapter 

23A,  Section  38. 277   Again  on  October  5,  1987,  the 

legislature  enacted  Chapter  23A  of  Section  39  which  added 
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Exhibit  #157B,  Michael  S.  Dukakis,  Governor,  Executive  Order 
#227  Revised  No.  74-116,  "Governor's  Code  of  Fair  Practices" 
(February  25,  1983)  . 

277Exhibit  #133,  Governor  Michael  S.  Dukakis,  Executive  Order 
#124,  State  Office  of  Minority  Business  Assistance,  February  20, 
1976. 
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women  to  the  jurisdiction  of  SOMBA,  creating  a  new  entity, 
the  State  Office  of  Minority  and  Women  Business  Assistance 
(SOMWBA)  .278 

3 .  Construction  Reform  Act.  Chapter  579,  of  the  Acts  of 
1980 

Following  the  recommendation  of  a  special  commission  on 

state  and  county  buildings,  the  legislature  passed  the 

Construction  Reform  Act,  Chapter  579  of  the  Acts  of  1980, 

.  279 

effective  July  1,  1981.    The  Act  mandated  sweeping  changes 
in  the  contracting  activities  of  Massachusetts,  reorganizing 
the  Bureau  of  Building  and  Construction  into  the  Division  of 
Capital  Planning  and  Operations  and  creating  the  first 
legislative  mandate  for  minority  and  women  business 
enterprise  participation  in  the  Commonwealth's  public 
construction  contracts.  The  act  included  a  new  certification 
process  which  all  M/WBEs  were  required  to  follow  to  be 
recognized  as  a  bona-fide  minority  or  woman-owned  business. 

4.  Minority  Business  Enterprise  Development  Program 
In  September  of  1982,  the  Executive  Office  of 

Environmental  Affairs  (EOEA)  published  a  study  entitled  the 
"Facts  of  the  Finding  Procedure."   The  study  assessed  the 
effectiveness  of  the  agency's  affirmative  action  regula- 


278M.G.L.C.  23A,  Sec. 38,  39. 

279Final  Report  to  the  General  Court  of  the  Special  Commission 
Concerning  State  and  County  Buildings  (the  "Ward  Commission" 
Report) . 
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tions.   Findings  indicated  that  only  .004%  of  the  agency's 
$76.8  million  in  contracts  were  awarded  to  minority  busin- 
esses.280 The  results  of  this  study  indicated  that  the 
implementation  of  a  general  affirmative  action  policy  had 
not  ended  the  exclusion  of  minority  businesses;  a  more 
specific  policy,  and  better  monitoring  procedures  were 
needed  if  minorities  were  to  achieve  greater  participation 
in  public  contracts. 

Therefore,  on  March  19,  1984,  Governor  Dukakis  issued 
Executive  Order  #237,  entitled  "The  Minority  Business 
Enterprise  Development  Program".   It  more  specifically 
addressed  the  practices  of  the  public  agencies  which  issued 
construction  and  other  public  contracts.   Each  agency  was 
obligated  to  include  minority  business  participation 
requirements  on  all  construction  contracts.   The  goals  for 
participation  were  meant  to  address  the  problems  presented 
in  the  EOEA  study:  not  less  than  10%  of  construction 
contracts,  and  not  less  than  5%  of  the  supplies  and 

281 

equipment  contracts  were  to  come  from  minority  businesses. 
Legal  justification  for  Executive  Order  #237  was  made  by  the 
general  counsel  of  the  Office  of  Administration  and  Finance. 
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Exhibit  #  146,  Executive  Office  of  Environmental  Affairs, 
Facts  of  the  "Finding  Procedure,"  September,  1982. 

281Exhibit  #2A,  Governor  Michael  Dukakis,  Executive  Order  No. 
237,  Minority  Business  Enterprise  Development  Program  (March  19, 
1984)  . 
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He  emphasized  that  the  intent  was  to  rectify  the  exclusion 
of  minority  businesses  from  contracting  work  by  state 

282 

agencies. 
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Exhibit  #49,  Joseph  D.  Feaster  Jr.  Memorandum,  Consti- 
tutional Validity  of  Executive  Order  No.  237  (July  13,  1984). 
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VIII.  FINDINGS  AND  RECOMMENDATIONS 

A.    FINDINGS 

1.  The  Commonwealth  of  Massachusetts,  through  the 
Massachusetts  Commission  Against  Discrimination,  conducted 
an  investigation  which  revealed  positive  signs  of  progress 
and  discouraging  evidence  of  persistent  discrimination 
within  the  Commonwealth. 

2.  It  is  the  public  policy  of  the  Commonwealth  to 
eliminate  discrimination  and  the  effects  of  discrimination 
from  the  contracting  practices  of  government  and  from  busi- 
nesses with  which  government  contracts. 

3.  Since  the  United  States  Supreme  Court's  decision 
in  City  of  Richmond  v.  J. A.  Croson  Co.  109  S.  Ct.  706, 
(1989)  ,  a  new  standard  has  been  established  by  which  the 
constitutionality  of  local  governments'  minority  and  women 
business  enterprise  programs  (M/WBEs)  will  be  determined. 

4.  The  Commonwealth,  through  the  Massachusetts 
Commission  Against  Discrimination  and  its  agencies  and 
authorities,  has  conducted  hearings  and  an  analysis  of  state 
documents  to  determine  the  availability  of  M/WBEs,  the 
discrimination  M/WBEs  face  and  the  various  methods  of 
addressing  the  discrimination. 

5.  The  Massachusetts  Commission  Against  Discrimi- 
nation (MCAD)  has  collected  and  analyzed  documents, 
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statistical  reports,  litigation  history,  and  public 
testimony  which  is  set  forth  as  the  first  portion  of  this 
report.   From  its  analysis,  the  Commission  also  makes  the 
following  findings: 

6.  Although  the  Supreme  Court  in  Croson  stated  that 
reliance  upon  historic  discrimination  alone  to  justify  race- 
conscious  programs  is  misplaced,  it  nonetheless  is 
imperative  to  review  what  occurred  in  the  past  to  understand 
the  present.   In  reviewing  historic  discrimination,  it  is 
evident  that  segregation,  according  to  race  and  ethnic 
background,  segregated  housing  patterns  and  discriminatory 
employment  practices  produced  isolated  minority  communities 
which  have  resulted  in  decreased  minority  access  to 
financial  capital  and  business  opportunities. 

7.  According  to  the  evidence  submitted,  it  is 
apparent  to  the  Commission  that  discrimination  has  occurred 
and  continues  to  occur  within  the  Commonwealth.   As 
evidenced  by  the  number  of  state  and  federal  court  decisions 
and  consent  decrees  made  part  of  the  record,  minorities  have 
historically  been  the  subject  of  segregated  education  and 
housing  and  have  experienced  significant  barriers  to  full 
employment  opportunities. 

8.  The  Commonwealth,  through  its  agencies,  authori- 
ties, and  subdivisions  is  a  major  provider  of  employment  to 
Massachusetts  trade  labor.   Since  1970,  the  Commonwealth  has 
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initiated  a  number  of  affirmative  action  programs  in  an 
attempt  to  eliminate  barriers  to  minority  and  women 
participation  in  the  Commonwealth's  construction  industry. 
After  the  many  years  since  the  finding  of  AGC  v.  Altshuler. 
public  hearing  testimony  and  current  statistics  indicate 
that  the  existing  affirmative  action  programs  have  not 
eliminated  the  barriers  to  full  minority  and  women 
participation . 

9.   One  consequence  of  discrimination  is  evident  in 
the  limited  number  of  minority  businesses  that  exist  in  the 
Commonwealth  in  1990.   Barriers  to  business  ownership  have 
been  erected  over  the  years,  and  time  and  focused  efforts 
will  be  required  to  fully  dismantle  the  identified 
obstacles.   Discrimination  in  capital  markets  has  made  it 
difficult  for  minorities  and  women  to  generate  the  initial 
equity  investment  for  business  formation.   The  difficulties 
faced  by  minorities  and  women  in  gaining  entry  to 
apprenticeship  programs  in  the  building  trades  have  resulted 
in  few  minority-owned  construction  companies  in  skilled 
crafts.   Commercial  lending  institutions  have  been  less 
accessible  to  minorities,  particularly  African-Americans  who 
have  sought  to  finance  business  formation  or  home  ownership. 

Barriers  to  education  and  training  opportunities, 
limited  access  to  markets  and  financial  capital,  and 
entrenched  old-boy  networks  have  discouraged  or  prevented 
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many  minorities  from  self -employment  and  caused  others  to 
discontinue  operations. 

10.  Testimony  during  the  hearings  revealed  that 
repeated  incidents  of  discrimination  against  M/WBEs  occurred 
throughout  Massachusetts  in  the  recent  past.   The  incidents 
involved  discrimination  by  employees,  agencies  and 
subdivisions  of  the  Commonwealth  as  well  as  by  private 
sector  entities  with  which  the  Commonwealth  does  business. 
As  a  result  of  these  incidents  of  discrimination,  M/WBEs 
have  failed  to  win  contracts  for  which  they  were  qualified 
and  available. 

11.  Through  education  and  work  experience,  individuals 
learn  the  skills  necessary  to  successfully  own  and  run  a 
business.   As  a  result  of  past  and  continuing  discrimination 
in  education  and  employment  in  Massachusetts,  the  number  of 
M/WBEs  in  Massachusetts  is  significantly  lower  than  it  would 
be  in  the  absence  of  such  discrimination. 

12.  Additionally,  a  typical  path  to  ownership  of  a 
company  in  one  of  the  construction  trade  fields  is  through  a 
union  apprenticeship  program  followed  by  union  labor  for  an 
established  company.   Following  several  years  of  performing 
labor  for  an  established  company,  individual  entrepreneurs 
strike  out  on  their  own.   Although  the  issues  of  union 
hiring  and  advancement  are  not  directly  related  to  the 
Commission's  inquiry,  the  Commission  finds  that  the  removal 
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of  such  barriers  are  indespensable  to  future  long-term 
increases  in  the  number  of  construction  M/WBEs  in  the 
Commonwealth.   During  the  course  of  the  hearings,  testimony 
indicated  that  barriers  to  full  minority  and  women 
participation  in  local  trade  unions  have  not  been 
eliminated.   Statistics  included  in  this  report  support  the 
hearing  testimony. 

13.  Of  those  minorities  and  women  who  have  gained 
entry  into  apprenticeship  programs  and  trade  unions,  many 
have  done  so  only  because  of  affirmative  action  requirements 
and  pressure  from  affirmative  action  staff.   M/WBEs  have 
documented  for  the  Commission  incidents  of  harassment, 
intimidation,  and  threats  by  union  members.   Unions  are 
alleged  to  have  referred  untrained,  troublesome  workers  to 
M/WBE  firms,  and  adverse  treatment  of  M/WBEs  by  union 
officials  is  alleged  to  have  occurred  regardless  of  whether 
the  M/WBEs  are  union  or  open  shops. 

i 

14.  In  the  past  fifteen  years,  the  Commonwealth  has 
instituted  a  plethora  of  race  and  gender-neutral  measures  to 
address  the  problems  of  disadvantaged  businesses.   While 
certain  problems  identified  in  the  course  of  the  MCAD 
proceedings,  such  as  late  payments,  can  be  addressed  by  the 
race  and  gender-neutral  programs  or  revisions  of  those 
programs,  they  have  not  remedied  and  will  not  remedy  the 
major  areas  of  identified  discrimination.   Furthermore,  race 
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and  gender-neutral  measures  have  not  prevented  and  will  not 
prevent  the  Commonwealth  and  its  agencies  and  authorities 
from  perpetuating  discrimination  against  M/WBEs  on  public 
construction  projects  and  in  the  purchasing  of  goods  and 
services. 

15.  Based  upon  testimony  describing  the  utilization  of 
M/WBEs,  the  experience  gained  from  recently  completed  large 
construction  projects,  and  upon  utilization  statistics 
gathered  by  consultants  for  the  Massachusetts  Water 
Resources  Authority,  it  appears  that  qualified  available 
M/WBEs  are  receiving  significantly  fewer  dollars  in  state 
contracts  than  would  be  expected,  given  their  representation 
in  the  pool  of  potential  contractors  within  the  state.   This 
evidence  suggests  that  discrimination  against  M/WBEs  is 
continuing. 

16.  M/WBE  goal  requirements  are  necessary  in  order  to 
overcome  the  past  and  present  effects  of  local  discri- 
mination and  to  achieve  utilization  of  M/WBEs  at  levels 
comparable  to  what  would  have  occurred  absent  discri- 
mination.  The  goals  are  reasonable  in  relation  to  the 
ability  of  existing  M/WBEs  to  perform  the  related  work.   In 
addition,  the  requirement  of  goals  has  encouraged  the 
creation  of  new  firms,  resulting  in  increased  competition 
for  public  works  contracts.   Competition  leads  to  economic 
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development  and  higher  quality  of  goods  and  services  at  a 
lower  cost  to  the  Commonwealth. 

17.  Although  a  number  of  trade  associations  testified 
that  the  existing  goals  harm  non-minority  contractors,  and 
one  trade  association  representative  mentioned  two  incidents 
of  such  harm,  there  was  a  notable  absence  of  testimony  from 
non-minority  business  owners  regarding  such  harm. 

18.  Based  on  evidence  gathered  by  the  Commission  and 
its  staff,  the  Commission  concludes  that  the  existing  goals, 
placing  10%  of  construction  contracts  and  5%  of  contracts 
for  supplies  and  equipment  with  M/WBEs,  are  appropriate 
under  the  Supreme  Court's  constitutional  analysis.   A  full 
statistical  analysis,  as  recommended  must  be  effected  to 
ensure  a  full  and  detailed  record  of  the  need  for  race  and 
gender-conscious  goals. 

19.  Executive  Order  237  established  policy  for  MBEs 
but  did  not  set  goals  for  WBE  participation  in  public 
contracting.   The  only  existing  WBE  program  was  established 
by  the  Commonwealth  through  the  Legislative  Acts  of  1980, 
Chapter  579,  for  the  Division  of  Capital  Planning  and 
Operations,  setting  a  goal  of  5%  WBE  participation  on 
capital  facility  projects.   Otherwise,  the  only  state 
agencies  and  authorities  which  implement  WBE  programs  are 
those  which  receive  federal  assistance.   Based  upon  evidence 
gathered  at  the  public  hearings,  the  Commission  finds  that 
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discrimination  against  WBEs  in  construction  and  procurement 
has  significantly  limited  their  ability  to  participate  in 
contract  opportunities. 

20.  With  the  reservation  noted  in  the  succeeding 
paragraph,  the  Commission  finds  that  women  and  each  of  the 
minority  groups  identified  in  the  executive  orders  of  the 
Commonwealth  have  suffered  systematic  discrimination  in 
private  sector  contracting.   The  Commonwealth  and  its 
agencies,  authorities,  and  local  governments  have  been  at 
times  active  and,  at  other  times,  passive  participants  in 
such  discrimination.   This  discrimination  was  the  basis  for 
the  Commonwealth's  recognition  of  minority  and  women 
business  enterprises  (M/WBEs) .   Discrimination  has  delayed 
or  precluded  minorities  and  women  from  starting  businesses 
and  where  M/WBEs  have  entered  business,  discrimination  has 
caused  their  firms  to  be  underutilized  by  the  private  and 
public  sectors,  and  in  some  cases,  to  fail.   Discrimination 
occurs  in  the  public  works  construction  industry  and  in 
other  local  industries;  however,  it  also  affects  non-local 
firms  that  must  deal  with  local  owners,  contractors, 
suppliers,  financial  institutions  and  workers. 

21.  The  Commission  very  carefully  considered  all  of 
the  evidence  submitted  regarding  discrimination  against 
Asian-Americans.   The  response  by  the  Asian-American 
community,  to  date,  has  been  minimal.   The  Commission  is 
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cognizant  of  the  historic  distrust  the  Asian  community  has 
in  governmental  institutions  and  the  resulting  unwillingness 
of  its  members  to  come  forward  and  document  their 
contemporary  experiences  of  discrimination.   The  Commission 
is  also  aware  of  the  possibility  that  inadequate  notice  or 
insufficient  advertising  of  the  hearings  within  the 
community  may  have  contributed  to  the  marginal  response. 

However,  the  Commission  is  faced  with  making  findings 
based  upon  an  unsubstantiated  record.   In  view  of  the 
foregoing,  the  Commission  recommends  that  Asian-Americans  be 
continued  as  a  protected  group  for  affirmative  action 
purposes  until  July  1,  1991.   The  Commission's  record  will 
be  kept  open  solely  for  the  submission  of  evidence  of 
contemporary  discrimination  faced  by  members  of  the  Asian 
community. 
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B.    RECOMMENDATIONS 

1.  Executive  Order  2  37 

The  Massachusetts  Commission  Against  Discrimination 
recommends  that  the  Commonwealth  maintain  Executive  Order 
237  in  effect.   It  should  be  enhanced  in  effectiveness  and 
include  certain  revisions.   An  amended  executive  order 
should  be  issued  to  all  state  agencies,  authorities,  boards 
and  divisions,  incorporating  the  recommendations  contained 
herein. 

2.  Maintenance  of  Goals 

The  Commission  has  concluded  that  race-neutral  remedies 
will  not  ameliorate  the  effects  of  race  and  sex 
discrimination  within  the  Commonwealth.  The  Commission 
recommends  that  the  existing  10%  and  5%  goals  in  Executive 
Order  No.  237  for  MBEs  be  maintained.   Based  upon  the 
testimony,  past  studies  included  in  the  record,  and  the 
disparity  study  cited  as  Exhibit  #  174,  the  Commission 
believes  that  the  existing  goals  are  necessary  to  remedy  the 
effects  of  discrimination  in  the  Commonwealth,  to  provide 
opportunities  for  MBEs  to  develop  working  relationships  with 
the  Commonwealth  and  prime  contractors,  and  to  promote 
economic  development  and  employment  opportunities  throughout 
the  Commonwealth. 
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3 .  Disparity  Study 

The  Commission  recommends  that  a  state-wide  disparity 
study  be  undertaken  to  analyze  more  fully  the  problem  of 
underutilization  of  M/WBEs  and  to  determine  specifically  how 
the  percentage  of  participation  by  M/WBEs  in  state  contracts 
for  supplies,  equipment,  services  and  construction  differs 
from  the  percentage  of  M/WBEs  available  and  qualified  to 
accept  such  contracts.   When  the  recommended  study  is 
completed,  the  goals  recommended  in  paragraph  2  should  be 
re-examined  in  light  of  that  study.   A  series  of  smaller 
studies  by  individual  agencies  and  authorities  that  would 
supplement  the  utilization  analysis  that  was  recently 
completed  for  the  Massachusetts  Water  Resources  Authority 
(Exhibit  #174)  may  suffice-   Care  should  be  taken  to  avoid 
duplication  of  agency  efforts. 

4.  Sufficiency  of  Evidence:  Women 

The  Commission  believes  that  a  goal  for  WBEs  is 
appropriate,  given  discriminatory  patterns  described  at  the 
public  hearings.   The  Commission  recommends  that  Executive 
Order  237  be  revised  to  include  a  2.5%  goal  for  WBE  partici- 
pation in  construction  contracts  and  an  8.5%  goal  for 
contracts  for  supplies,  equipment  and  services.   The 
proposed  goals  are  based  upon  the  statistics  and  testimony 
summarized  in  this  report  and  the  results  of  the  statistical 
analyses  performed  recently  for  the  Massachusetts  Water 
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Resources  Authority  (Exhibit  #174) .   When  the  statistical 
analyses  recommended  in  paragraph  3  above  is  completed,  the 
goals  should  be  re-examined. 

5.  Sufficiency  of  evidence  regarding  Asian-Americans 
The  Commission  recommends  that  the  Commonwealth 

continue  the  inclusion  of  Asian-Americans  as  a  protected 
category  under  the  Commonwealth's  M/WBE  policy  for  six 
months,  until  June  30,  1991.  During  the  six  month  period, 
the  Commission  encourages  the  Asian  business  community  to 
submit  statements,  testimony,  and  documents  providing 
evidence  of  past  and/or  present  discrimination  in  public  and 
private  contracting.   If,  by  July  1,  1991,  the  Commission 
finds  that  the  evidence  is  insufficient  to  support  the 
continuation  of  Asians  as  a  protected  group  under  the  M/WBE 
program,  the  Commission  will  consider  a  recommendation  that 
the  Commonwealth  eliminate  Asian-Americans  as  a  protected 
group . 

6.  Evidence  of  Good  Faith  Effort  to  Obtain  Subcontract 
Bids 

The  Commission  recommends  tliat  prime  contractors  be 

required  to  demonstrate,  prior  to  the  time  that  a  contract 

is  awarded,  evidence  of  their  attempts  to  obtain  sub-bids 

from  M/WBEs  (including  those  rejected  as  being  unresponsive 

or  too  high) ;  letters  from  or  to  M/WBEs  that  decline  to  bid 

should  also  be  submitted.   This  documentation  can  be  used  by 


-  291  - 

the  agencies  or  authorities  to  both  confirm  that  the  bidder 
made  objective  good  faith  efforts  to  locate  M/WBEs  and  to 
negotiate  M/WBE  inclusion  in  later  modifications  if 
necessary.   Additionally,  this  evidence  may  be  important  in 
future  studies  of  the  M/WBE  goals  adopted  by  the  state. 
Unnecessarily  short  bid  notice  to  M/WBEs  should  be 
considered  evidence  of  bad  faith. 

7.  Lists  of  M/WBEs 

The  Commission  recommends  that  for  competitively  bid 
projects  with  subcontracting  goals,  the  Commonwealth  or  the 
agency  or  authority  advertising  the  project  should  include 
with  the  bid  specifications  a  list  of  qualified  M/WBEs  that 
might  serve  as  subcontractors.   A  list  will  ease  the  burden 
on  prime  contractors  in  locating  qualified  M/WBEs  and  can 
easily  be  provided  by  SOMWBA. 

8.  Waiver  System 

A  statewide  uniform  waiver  system  should  be  adopted. 
Waivers  provide  flexibility  for  general  contractors  to 
receive  contracts  even  if  they  are  unable  to  locate 
sufficient  M/WBE  capacity  to  satisfy  affirmative  action 
goals.   Various  agencies  and  authorities  grant  such  waivers 
when  the  circumstances  of  the  project  make  the  goals 
infeasible  or  the  requesting  prime  contractor  has 
demonstrated  good  faith  efforts  to  locate  M/WBE 
participation.  Factors  pertinent  to  full  or  partial  waivers 
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will  include:  the  availability  of  M/WBEs  in  the  locality  of 
the  project  which  are  capable  of  performing  the  types  of 
work  called  for  in  the  contract;  the  contract  dollar  amount; 
and  any  emergency  conditions  affecting  the  project.  In 
addition,  uniform  standards  for  determining  what  efforts 
constitute  "good  faith"  should  be  adopted  for  all 
departments,  agencies  and  authorities.   The  Commission 
suggests  that  the  adopted  provisions  require  documented 
proof  that  the  prime  contractor  has  unsuccessfully  solicited 
subcontract  bids  from  a  sufficient  number  of  qualified 
M/WBEs . 

9.  M/WBE  Certification  Process 

The  Commission  acknowledges  the  number  of  comments 
regarding  the  process  by  which  businesses  become  certified. 
The  Commission  recommends  that  the  M/WBE  certification  and 
recertif ication  processes  be  modified  to  be  (a)  faster, 

(b)  more  reflective  of  work  categories  in  the  industry,  and 

(c)  more  accurate  in  identifying  fraud  and  abuse  and 
excluding  companies  that  engage  in  fraudulent  practices. 

10.  Standardize  M/WBE  Programs 

M/WBE  programs  in  the  Commonwealth  have  been 
promulgated  pursuant  to  specific  executive  order  but  vary  in 
the  form  of  implementation.   The  Commission  recognizes  that 

i 

the  diverse  missions  of  the  various  boards,  departments, 
agencies  and  authorities,  and  subdivisions  may  justify  a 
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differentiation.   However,  to  the  extent  a  standardized 
approach  toward  implementation  can  be  created,  contractors 
and  M/WBEs  will  be  better  served.   Additionally,  the 
Commission  recommends  that  the  Commonwealth  develop 
standardized  contract  specifications  for  M/WBE  participation 
in  building  construction,  heavy  and  highway  construction  and 
procurement  of  supplies,  equipment  and  services. 

11.  Massachusetts  General  Laws,  Chapter  7,  Section  4 ON 
The  Commission  recommends  that  M.G.L.  Chapter  7, 

Section  4 ON  be  amended  to  reflect  uniformity  with  the 
Commonwealth's  M/WBE  policy,  as  mandated  by  the  revised 
Executive  Order  237. 

12.  Increased  Monitoring; 

It  is  clear  to  the  Commission  that  the  key  to  a 
successful  M/WBE  program  is  effective  monitoring.   Where 
limited  resources  and  personnel  for  enforcement  exist,  M/WBE 
participation  suffers,  and  in  some  cases,  fraudulent  abuses 
occur.   The  Commonwealth,  in  establishing  an  M/WBE  policy, 
must  commit  the  necessary  resources  and  staff  to  ensure  that 
the  program  is  effectively  implemented  and  enforced. 
Moreover,  monitoring,  enforcement  and  verification 
procedures  should  be  standardized  for  all  agencies, 
authorities  and  subdivisions. 
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13.  Jurisdiction  of  Contractor  Discrimination 

When  M/WBEs  are  denied  contract  opportunities  by  the 
action  of  contractors  or  agency  personnel,  there  is  no  clear 
jurisdiction  under  state  law  for  M/WBE  redress.   Agencies 
and  authorities  which  seek  to  provide  an  adequate  remedy 
lack  the  resources  and  capabilities  to  examine  thoroughly 
all  allegations  in  a  timely  manner.   Chapter  151B,  the  anti- 
discrimination law,  prohibits  an  employer  from 
discriminating  but  is  silent  on  the  responsibilities  of  a 
contractor  or  subcontractor.   The  Commission  recommends  that 
the  Commonwealth  amend  Chapter  151B  of  the  general  laws  to 
provide  for  jurisdiction  to  investigate  and  to  remedy 
alleged  discriminatory  practices  by  contractors  and  sub- 
contractors.  The  Commonwealth  should  also  establish 
standardized  compliance  investigation  and  hearing  procedures 
to  ensure  that  non-compliance  is  identified  and  remedied. 

14.  Centralized  Data  Bank  and  Review  Committee 

The  Commission  recommends  that  the  Commonwealth  and  all 
agencies  and  authorities  establish  a  central  data  bank  and  a 
coordinating  committee  to  review  contract  activity  in  the 
implementation  of  the  M/WBE  policy.   The  central  data  bank 
should  provide  a  common  reporting  system  with  a  standardized 
format  for  all  agencies,  authorities,  subdivisions  and 
contractors.   The  data  would  be  used  for  the  purpose  of 
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assisting  the  regular  review  of  the  M/WBE  program 
implementation . 

15.  Compulsory  Arbitration 

M/WBEs  provided  testimony  regarding  the  slow  payment  or 
retainage  procedures  utilized  by  prime  contractors  in  an 
adverse  manner.   Substantial  delays  in  payment  can  drive  any 
company  out  of  business;  the  Commonwealth  should  ensure  that 
all  subcontractors  are  paid  promptly.   Compulsory  arbit- 
ration clauses  should  be  considered  to  remedy  this  problem 
or  any  other  that  results  in  the  withholding  of  payment.  The 
existing  direct  payments  law,  M.G.L.  c.  30,  Sec.  39F,  should 
be  amended  to  require  a  simple  arbitration  process  for 
disputed  claims  within  a  specified  period  of  time.  The 
arbitration  process  should  be  one  that  permits  parties  to 
present  their  claims  without  having  to  incur  the  expense  of 
legal  counsel. 

16.  Excluding  Prime  Contractors 

The  Commission  recognizes  that  some  prime  contractors 
may  seek  to  avoid  subcontracting  goals  by  making  fraudulent 
representations  to  an  agency  or  authority  regarding  M/WBE 
utilization  on  state  contracts,  sometimes  with  the  collusion 
of  M/WBEs.   Under  the  present  system,  M/WBEs  may  be 
decertified,  debarred  or  criminally  prosecuted  if  they 
committed  a  crime  with  respect  to  the  contract,  and  the 
wrong-doing  prime  contractor  may  also  be  penalized  through 
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the  imposition  of  financial  sanctions,  debarment  under 
M.G.L.  c.  149,  Sec.  44C,  or  criminal  prosecution.   The 
Commission  believes  such  conduct  should  be  severely 
penalized.   Should  the  Commonwealth  or  its  agencies  and 
authorities  conclude  after  investigation  that  there  has  been 
material  fraud  or  collusive  underutilization,  the 
Commonwealth  should  bar  any  offending  prime  contractor  and 
M/WBE  from  further  participation  in  contracts  for 
approximately  five  (5)  years.   Provisions  for  reinstatement 
under  specific  conditions  and  a  right  of  appeal  should  be 
provided.   Any  action  taken  pursuant  to  this  recommendation 
should  be  consistent  with  M.G.L.  c.  149  §44C  and  M.G.L.  c. 
266  §67A-C. 
17.   Credit  Rating  System 

The  Commission  recommends  that  the  Commonwealth 
consider  establishing  a  centralized  credit  rating  system 
which  would  award  credit  points  to  majority  prime 
contractors  who  voluntarily  utilize  M/WBEs  in  private  sector 
construction  projects.   The  credits  could  then  be  used  by 
the  general  contractor  to  adjust  the  M/WBE  percentage 
requirements  on  identified  public  projects.  To  participate 
in  the  credit  rating  program,  a  general  contractor  would  be 
required  to  file  an  application  identifying  private  sector 
projects  on  which  the  general  contractor  plans  to  employ 
M/WBEs.  The  general  contractor  would  be  required  to  present 
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documentation  of  the  utilization  of  M/WBEs  and  to  agree  to 
an  audit  to  verify  such  utilization.  Verified  utilization  of 
M/WBEs  on  private  sector  projects  would  then  entitle  the 
general  contractor  to  credits  in  proportion  to  such  M/WBE 
utilization.   The  credit  rating  system  would  encourage 
majority  contractors  to  use  M/WBEs  on  a  regular  basis. 
18.   Bonding  Assistance  Programs 

The  Commonwealth's  bonding  requirements  negatively 
affect  M/WBE' s  participation  in  the  construction  and 
purchasing  fields.   Although  bonding  is  a  legitimate 
business  requirement,  the  standards  applied  by  the  surety 
industry  operate  to  make  M/WBEs  less  likely  to  be  able  to 
obtain  bonds  at  competitive  rates.   The  Commission 
recommends  that  the  Commonwealth,  in  conjunction  with  its 
various  agencies  and  authorities,  consider  implementation  of 
a  variety  of  programs  to  address  bonding  hardships,  inclu- 
ding, through  legislation  as  necessary: 

a)  establishing  a  list  of  sureties  approved  to  issue 
bonds  for  public  projects  in  Massachusetts.  Among 
the  requirements  for  inclusion  in  the  list  will  be 
licensing  by  the  Massachusetts  Division  of 
Insurance  and  proof  that  a  specified  portion  of 
the  surety's  bonds  are  written  for  M/WBEs. 

b)  providing  bid  credits  to  prime  contractors  not 
requiring  M/WBEs  to  bond  subcontract  work; 

c)  sequential  bonding  by  obligating  the  M/WBE  vendor 
to  perform  only  certain  portions  of  a  project, 
thereby  limiting  the  surety's  liability; 

d)  requiring  bonding  by  all  subcontractors  or  no 
subcontractors  on  a  project-by-project  basis;  and 
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e)    "Wrap-around"  bonding  whereby  the  Commonwealth 
arranges  for  a  bond  on  a  project  and  all  the 
contractors  on  that  project  pay  a  set  premium. 

Additionally,  the  Commonwealth  and  its  agencies  and 

authorities,  once  coordinated,  should  meet  regularly  with 

banking,  bonding  and  insurance  institutions  to  discuss 

private  sector  means  of  addressing  the  adverse  effects  of 

the  surety  system  on  M/WBEs. 

19.  Bonding  and  Financing 

The  Commonwealth  and  various  agencies  should  provide 
increased  training  for  M/WBEs  in  obtaining  favorable  bond 
premium  and  credit  rates.   The  state's  Community  Development 
Finance  Corporation  provides  some  assistance  to  M/WBEs  with 
bonding.   A  more  comprehensive  program,  designed  to  include: 
seminars  in  bonding  mechanics  and  applications,  work  with 
the  surety  industry,  and  creation  of  resource  material 
listing  effective  public  and  private  resources  and 
individual  counseling. 

20.  Technical  Assistance  Program 

The  Commission  recommends  that  the  Commonwealth  improve 
the  technical  assistance  and  training  services  provided  for 
M/WBEs.  The  training  should  offer  technical  skills, 
management  training  and  information  about  existing  race-  and 
gender-neutral  programs  to  both  new  and  experienced  M/WBEs. 
Funding  for  such  training  programs  should  come  in  part  from 
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sanctions  imposed  on  general  contractors  who  violate  the 
M/WBE  provisions  of  their  public  contracts  by  failing  to 
make  diligent  efforts  to  meet  the  M/WBE  goals. 

21.  Union  Discrimination 

The  Commission  recommends  that  the  Commonwealth 
encourage  trade  unions  to  increase  their  number  of  minority 
and  women  members. 

The  Commission  recommends  that  the  Commonwealth 
establish  a  policy  to  ensure  that  trade  unions  do  not 
perpetuate  present  discriminatory  barriers  to  minorities  and 
women  entering  the  trades.   As  a  major  provider  of 
employment  for  trade  labor,  the  Commonwealth  must  ensure 
that  public  dollars  will  not  be  spent  to  support  any 
discriminatory  or  exclusionary  activities.   The  Commission 
recommends  that  the  policy  include  reporting  mechanisms  and 
procedures  to  monitor  both  M/WBE  access  to  union  appren- 
ticeship training  programs  and  the  referral  practices  of 
union  halls. 

22 .  Graduation  Standards 

In  the  Croson  decision,  the  Supreme  Court  suggests  that 
affirmative  action  plans  should  provide  "graduation" 
standards  so  that  M/WBEs  that  have  overcome  the  effects  of 
discrimination  will  no  longer  receive  benefits  under  an 
affirmative  action  plan.   Such  graduation  provisions  tailor 
a  plan's  benefits  to  needy  M/WBEs  and  provide  incentives  for 
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more  mature  M/WBEs  to  prepare  for  full  competition  in  open 

i 
markets . 

While  the  Commission  recommends  that  such  provisions  be 
considered,  particularly  at  the  time  of  periodic  reviews, 
the  Commission  does  not  recommend  that  they  be  adopted  at 
this  time,  based  upon  review  of  the  public  hearing 
testimony.   If  such  provisions  are  adopted,  the  Commission 
recommends  that  they  ensure  that  graduation  does  not  occur 
before  the  M/WBE  has  become  an  effective  competitor,  and 
that  they  allow  an  M/WBE  to  re-enter  a  goals  program  if  the 
M/WBE  again  suffers  the  effects  of  discrimination.   If  a 
graduation  program  is  adopted,  the  Commission  recommends 
that  the  Commonwealth  promulgate  regulations  establishing 
graduation  standards  for  each  category  of  business,  notify 
M/WBEs  of  the  graduation  standards,  and  apply  the  standards 
in  a  consistent  and  timely  manner. 
23.  Financial  Program  With  Banks 

The  Commission  recommends  that  the  Commonwealth 
consider  developing  a  "linkage"  program  by  which  public 
agencies  and  authorities,  including  all  state  constitutional 
offices,  deposit  a  certain  percentage  of  their  funds  in 
minority  or  women  owned  banks. 

The  Commission  recommends  that  the  Commonwealth 
consider  establishing  a  financial  program  with  the  banking 
industry  for  M/WBEs.   The  program  will  identify  banks  that 
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lend  to  M/WBEs  and  list  them  in  a  form  that  would  be  widely 
circulated  in  the  minority  and  women  business  community  so 
that  such  banks  can  be  given  special  consideration  by 
minority  and  women  depositors. 
.24.   Regular  Review 

Croson  and  other  affirmative  action  cases  have  held 
that  even  appropriate  use  of  racial  classifications  must  be 
fully  reviewed  on  a  periodic  basis  to  ensure  that  they  are 
dismantled  upon  accomplishing  their  remedial  goals.   Such  a 
review  should  inquire  as  to,  among  other  things,  the 
continued  need  for  racial  classifications  and  the 
appropriateness  of  specific  M/WBE  goals.   The  Commission 
recommends  that  a  systematic  review  be  conducted  within  five 
(5)  years  after  the  issuance  of  a  revised  executive  order. 
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001   "For  Civil  Rights,  It's  Back  to  the  Future," 

Arthur  A.  Fletcher,  New  York  Times,  August  19,  1990. 
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002C  Memorandum  of  Helen  Chin  Schlichte  to  Interested  Parties, 
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Public  Hearings. 

002E  List  of  Newspapers  Publishing  the  Legal  Notice  of  Public 
Hearing. 

002F  Marcus  Weiss  &  Affiliates,  "Blueprint  Tasks  for  Disparity 
Studies  for  Massachusetts  Agencies  and  Authorities,"  1990. 

003A  "The  Founding  Fathers  and  Slavery:   The  Constitution's 
Mission  and  Tragedy,"  David  Hall,  March  10,  1988. 

003B  David  Hall,  "Paths  to  Equality:  A  Constitutional  Theory  of 
Collective  Rights,"  Harvard  Blackletter  Journal,  Spring, 
1988. 

003C  David  Hall,  "The  Constitution  and  Race:  A  Critical 

Perspective,"  Journal  of  Human  Rights,  New  York  Law  School, 
Spring,  1988. 

004A  "A  Guide  for  States,  Counties  &  Localities  in  Establishing 
or  Revising  MBE  Utilization  Programs,"  Ralph  C.  Thomas, 
N.A.M.C.  January,  1990. 

004B  "Current  Forms  of  Discrimination  Utilized  By  Prime 

Contractors  to  Avoid  MBE  Goal/Set-Aside  Requirements," 
N.A.M.C,  March  6,  1987. 

004C  "Ethnic  Minority  Builders:  A  Comparative  Study  of  Britain  & 
the  United  States  of  America  on  Affirmative  Action  in  the 
Building  Industry,"  Dr.  Jill  Jesson. 
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005  Statement  of  William  J.  Spring,  Vice  President  for  District 
Community  Affairs,  Federal  Reserve  Bank  of  Boston. 

005A  "Geographic  Patterns  of  Mortgage  Lending  in  Boston,  1982- 

1987,"  New  England  Economic  Review,  Federal  Reserve  Bank  of 
Boston,  October,  1989. 

005B  Location  of  Depository  Institution  Offices  in  Boston,  New 
England  Economic  Review,  p.  20,  September/October,  1989. 

006  Governor's  Commission  on  Minority  Business  Development, 
Final  Report,  October,  1985. 

006A  Statement  of  Fletcher  H.  Wiley,  "Croson,  Set-Asides,  and 
You,"  October  3,  1990. 

006B  Statement  of  Fletcher  H.  Wiley. 

007  Statement  of  Anthony  O.  Harris,  President  of  Black  Corporate 
Presidents  of  New  England,  and  Anthony  O.  Harris  Insurance 

.  Agency,  Inc. 

007A  Supplement  Statement  of  Anthony  O.  Harris,  October  23,  199  0. 

008A  Ric  Murphy  Letter  to  the  MCAD  Commissioners,  August  20, 
1990,  with  attached  documents. 

008B  Department  of  Procurement  and  General  Services  Procedures. 

008C  Massachusetts  General  Laws  Chapter  731,  5  Section  1,  7 

Section  15  &  22,  29  Section  27A  &  27B  &28,  30  Section  31  & 
36  &  36A,  149  Section  27. 

008D  Executive  Orders:  #195,  #222,  #227,  #237,  #279,  #281,  and 
#286 

008E  Commonwealth  of  Massachusetts  Regulations:  801  CMR  5.00,  802 
CMR  1.00-5.00,  815  CMR  6.00. 

008F  Administrative  Bulletins:  #82-2,  #82-3,  #84-2,  #84-5,  #86-3, 
#88-1,  #88-2,  #89-6,  and  #90-3. 
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008G  Memoranda  of  Deptartment  of  Procurement  and  General 
Services. 

008H  Guidelines  for  Ethical  Procurement  Practice,  April  27,  1961 

0081  Memorandum  from  Harold  R.  Fisher  of  DPGS,  August  1,  1990. 
008J  Massachusetts  General  Laws  Chapter  7  Section  22. 

008K  Massachusetts  General  Laws  Chapter  29  Section  27A. 

008L  Purchasing  Agent's  Division  Regulations;  802  CMR  1.00,  and 
Administrative  Bulletin  90-4. 

009  Statement  of  Walter  E.  Williams. 

009A  Supplemental  Statement  of  Walter  E.  Williams. 

010  Statement  of  Arthur  D.  Bright. 

011  Statement  of  Pablo  Claderon,  Economic  Development  and 
Industrial  Corporation  of  Boston. 

011A  "A  Summary  Review  of  the  Major  Trades:  Trade  Union 

Performance  in  Adhering  to  the  Boston  Residents  Jobs 
Pol icy" ,  Tony  Crayton. 

012  Statement  of  Norman  Daniel. 

012A  Supplemental  Statement  of  Norman  Daniel. 

013  Statement  of  May  Ling  Tong. 

014  Statement  of  John  A.  Hammer,  III. 

014A  Supplemental  Statement  of  John  A.  Hammer,  III. 

015  Documentation  Submitted  by  Yovette  M.  Mumford. 
015A  Statement  of  Yovette  M.  Mumford. 

016  Statement  of  Angel  &  Aida  Rodriguez. 
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016A  Supplemental  Statement  of  Aida  Rodriguez,  with 
Documentation . 

017  Statement  of  Emilio  Gonzalez. 

018  Statement  of  Bill  Moore. 

018A  Documentation  Submitted  by  Bill  Moore. 

019  Statement  of  Virginia  Taylor. 

02  0   Statement  of  Stephen  J.  Pflug. 

021  Statement  of  Creed  Jackson. 

022  Statement  of  Jerome  Vigil. 

022A  Supplemental  Statement  of  Jerome  Vigil. 

02  3   Statement  of  Ramesh  K.  Motwane. 

02 4   Statement  of  Ann  Marie  Ruotolo. 

024A  Supplemental  Statement  of  Ann  Marie  Ruotolo. 

02  5   Statement  of  Mary  H.  Dow. 

026  Memoranda  of  Helen  Chin  Schlichte  to  Interested  Parties,  Re 
Public  Hearings  on  M/WBE  Procurement  Programs  and  Legal 
Notice. 

027  Transcript  of  Open  Meeting,  "Contract  Compliance  &  Equal 
Employment  Opportunity  in  the  Construction  Industry,"  June 
25-26,  1969. 

028A  Statement  of  Professor  Drew  S.  Day,  III,  Yale  Law  School, 
Before  the  Subcommittee  on  Urban  and  Minority  Business 
Development  of  the  Senate  Small  Business  Committee,  August, 
1990. 

028B  Statement  of  Alfred  C.  W.  Daniels,  Before  the  Subcommittee 
on  Urban  and  Minority  Business  Development  of  the  Senate 
Small  Business  Committee,  August  1990. 
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02 8C  Statement  of  Andrew  F.  Brimmer,  Before  the  Subcommittee  on 
Urban  and  Minority  Business  Development  of  the  Senate  Small 
Business  Committee,  August,  1990. 

028D  Statement  of  Ray  Marshall,  Before  the  Subcommittee  on  Urban 
and  Minority  Business  Development  of  the  Senate  Small 
Business  Committee. 

028E  Statement  of  Ray  Marshall,  Before  the  Subcommittee  on  Urban 
and  Minority  Business  Development  of  the  Senate  Small 
Business  Committee. 

028F  Statement  of  Parren  J.  Mitchell,  Before  the  Subcommittee  on 
Urban  and  Minority  Business  Development  of  the  Senate  Small 
Business  Committee,  August,  1990. 

029  Statement  of  Joe  Delgado. 

030  Statement  of  Willie  Mitchell. 

031  Statement  of  Mukiya  Baker-Gomez. 

03 1A  Supplement  Statement  of  Mukiya  Baker-Gomez,  and 

Documentation:  "Municipal,  County,  District,  &  Local 
Authority  Procurement" ;  "M/WBE  Program  —  County  of 
Barnstable" ;  "Employment  &  Training  Opportunities  in  the 
Construction  Industry" ;  "The  Construction  Boom  of  the 
1980 's";  "A  Guide  to  Off-site  Jobs  on  the  Megaprojects" ; 
"Center  for  Advanced  Purchasing  Studies";  "A  Study  on  the 
Impact  of  State  &  Local  Regulations  on  Small  &  Minority 
Business  Enterprise" ;  "Minority  Business  Enterprise 
Enhancement  Project-Final  Report";  "Race  Neutral  Assistance 
Programs" . 

032  Statement  of  Hing  W.  Yee. 
03  3   Statement  of  Oscar  Bullard. 
034   Statement  of  Jose  Duran. 

03  5  Statement  of  Luis  Prado. 

03  5A  Supplement  Statement  of  Luis  Prado. 
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035B  Boston  at  Mid-Decade,  Results  of  the  1985  Household  Survey, 
8  Volumes,  Boston  Redevelopment  Authority. 

035C  Boston's  Hispanic  Older  Workers,  Hispanic  Office  of  Planning 
and  Evaluation,  1981. 

035D  Double  Jeopardy,  the  Plight  of  Minority  Students  in  Special 
Education,  A  Massachusetts  Advocacy  Center  Report. 

03 5E  Equity,  Choice  &  Effective  Urban  Education:  A  Focus  on 
Schools,  Desegregation  in  Massachusetts,  1984-85  Annual 
Report . 

035F  Hispanic  Population  in  the  U.S.:   1986  and  1987,  United 
States  Department  of  Commerce,  Bureau  of  the  Census. 

035G  Hispanic  in  Massachusetts,  Commission  on  Hispanic  Affairs, 
August,  1986. 

035H  Income  &  Employment  Problems  of  Families  in  Boston's  Low 
Income  Neighborhoods,  Center  for  Labor  Market  Studies, 
Northeastern  University,  April,  1989. 

03  51  Northeast  Hispanic  Needs,  A  Guide  for  Action,  2  Volumes. 

035J  Puerto  Ricans  in  the  U.S.,  Report  No.  58,  Minority  Rights 
Group . 

i 

035K  Report  of  the  Hispanic  Task  Force  to  State  Office  on 
Affirmative  Action,  1985. 

03 5L  "Roxbury,  Boston,  and  the  Boston  SMSA:   Socioeconomic  Trends 
1960-85,"  Sally  B.  Moulton,  New  England  Journal  of  Public 
Policy.  Fall,  1988. 

035M  Puerto  Ricans  In  the  Continental  United  States,  A  Report  of 
the  Commission  on  Civil  Rights,  October,  1976. 

03  6   Statement  of  Charles  Kelsey. 

037   Minority/Women  Business  Enterprise  Program,  City  of 
Springfield,  July  17,  1990. 
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038  Statement  of  Jane  B.  Picknelly. 

038A  Supplemental  Statement  of  Jane  B.  Picknelly. 

039  Statement  of  Robert  Green. 
04  0  Statement  of  Barry  Roberts. 

041  Massachusetts  Small  Business  Development  Center,  Information 
Packet . 

042  Statement  of  Leo  Hanford. 

043  Statement  of  Joseph  Spruell,  Jr. 

044  Documentation  from  Robert  McCollum:   Good  Faith  Best  Effort; 
M/WBE  Utilization  Report  for  Springfield  Magnet  School. 

045  Statement  of  Lynn  Donohue. 

04  6  Minority/Women  Business  Enterprise  Program  &  Contract 

Provisions,  William  Dupont,  Contract  Compliance  Officer, 
City  of  Fall  River. 

046A  M/WBE  Reports  for  1986,  William  Dupont,  Contract  Compliance 
Officer,  City  of  Fall  River. 

047  Statement  of  Lloyd  Miller. 

048  Management  Plan,  Office  of  Minority  Business  Development  & 
Employment,  Executive  Office  of  Economic  Affairs,  1987. 

04 8 A  Statement  of  Jose  Perez. 

048B  Supplemental  Statement  of  Jose  Perez,  Massachusetts  Race- 
Neutral  Programs'  Impact  on  Minority  Business  Development. 

049  Constitutional  Validity  of  Executive  Order  No.  237,  Joseph 
D.  Feaster,  Jr.,  July  13,  1984. 

050  The  Effect  of  Richmond  v.  Croson  and  Similar  Attacks  on 
Federal,  State,  &  Local  M/WBE  Programs  Nationwide,  MBELDEF 
Memo  to  Members  of  Congress. 
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051  Memorandum  to  Local  Housing  Authorities,  Re:   New 
Initiatives  for  M/WBEs,  from  Amy  S.  Anthoney,  Secretary, 
EOCD,  July  12,  1983. 

052  Statement  of  Augustino  Santos. 

053  Statement  of  Gerry  Frates. 

054  Statement  of  Roger  Alves. 

« 

055  Statement  of  Jose  Delgado. 

056  Statement  of  Albert  W.  Rebeiro. 

056A  Documentation  submitted  by  Albert  W.  Rebeiro. 

057  Statement  of  Thomas  D.  Lopes. 

058  Statement  of  Reginald  Williams. 

059  Statement  of  Gwendolyn  Cochran  Hadden. 

059A  Harbor  Point  Final  Report,  Jane  C.  Edmond  &  Associates,  July 
9,  1990. 

060  Statement  of  Lydia  Tashjian. 

061  Statement  of  W.J.  Holloway. 

062  Statement  of  Frank  Ng. 

063  Documentation  submitted  by  Jeanne  O'Callaghan. 

064  Statement  of  Sylvia  Fee,  and  Documentation. 

065  Statement  of  Mary  E.  Broadhurst. 

066  Statement  of  Katherine  Pawlak. 

067  Statement  of  Leslie  Thomas  Rocha. 

068  Statement  of  Kerry  L.  Dietz. 
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069  Statement  of  Pauline  Chase  Harrell. 

070  Statement  of  Maryanne  Cataldo. 

071  Statement  of  William  Robinson. 

072  Statement  of  Barbara  Stanton. 

073  Statement  of  Russell  Peters. 

073A  "Mashpee  Profile  a  Distortion,  from  Indian  Viewpoint," 
Russell  Peters,  Boston  Globe,  September  20,  1990. 

073B  Indian  Tribes  —  A  Continuing  Quest  for  Survival,  A  Report 
or  the  U.S.  Commission  on  Civil  Rights,  June,  1981. 

07 3C  The  Wampanoags  of  Mashpee  —  An  Indian  Perspective  on 
American  History,  Russell  M.  Peters. 

074  Statement  of  David  Gardner. 

075  Statement  of  John  Cruz,  III. 

076  Statement  of  Inocencio  do  Canto. 

077  Statement  of  Boyce  S laymen. 

078  Statement  of  Construction  Industries  of  Massachusetts. 

079  Statement  of  Associated  General  Contractors  of 
Massachusetts . 

080  Statement  of  Utility  Contractors'  Association  of  New 
England,  Inc. 

081  Statement  of  E.  Hannibal  Gore. 

082  Statement  of  Massachusetts  Society  of  Professional 
Engineers,  Southeastern  Chapter. 

083  Statement  of  Joan  Lastovica,  and  Newspaper  Articles. 
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084  Statement  of  Construction  Industry  Association  of  Western 
Massachusetts . 

085  Statement  of  Linda  Sue  Boehmer. 

086  Statement  of  Robert  R.  Pina. 

087  Women  in  the  Trades:   Final  Report  of  a  Survey  of 
Massachusetts  Tradeswomen,  Nancy  L.  Marshall,  1989. 

088  Building  Tomorrow's  Boston:  Affirmative  Action  in  the  Local 
Construction  Industry,  Social  Policy  Research  Group,  Inc., 
May,  1988. 

089  An  Assessment  of  Construction  Industry  Employment 
Development  in  Massachusetts  and  Boston:  Social  Policy 
Research  Group,  Inc.,  Boston,  Massachusetts,  June,  1988. 

090  Massachusetts  Women  in  Construction  Employment  in  the 
Industry  in  1990,  Lorraine  M.  McMullin,  Mass.  Division  of 
Apprentice  Training. 

091  Chinatown-South  Cove,  District  Profile  &  Proposed  1979-81 
Neighborhood  Improvement  Program,  Boston  Redevelopment 
Authority. 

092  In  the  Midst  of  Plenty,  A  Profile  of  Boston  and  Its  Poor, 
Boston  Persistent  Poverty  Project,  December,  1989. 

093  La  Alianza  Hispana,  Inc. ,  Population  Being  Served. 

094  Chinatown,  New  York  —  Labor  &  Politics,  1930-50,  Peter 
Kwong,  Pages:   17-61,  148-157. 

095  The  Chinese  in  Boston,  1970,  Action  for  Boston  Community 
Development,  Inc.,  November,  1970. 

096  Report  of  the  Conference  on  the  Future  of  Boston's 
Chinatown,  The  Chinese-American  Civic  Association,  March, 
1972. 

097  Profile  of  Boston's  Chinatown  Neighborhood,  Boston 
Redevelopment  Authority,  June  1987. 
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097A  Profile  of  Boston's  Chinatown  Neighborhood,  Boston 
Redevelopment  Authority,  1988. 

098   Talluhan  Morgan  v.  James  W.  Hennigan.  No.  72-911-G,  U.S. 
District  Court  District  of  Massachusetts,  June  21,  1974. 

098A  NAACP.  Boston  Chapter  v.  Beecher.  No.  72-3060-F,  73-269-F, 
U.S.  District  Court,  District  of  Massachusetts,  February  8, 
1974. 

098B  Pedro  Castro  v.  Beecher.  No.  70-1220-W,  U.S.  District  Court, 
District  of  Massachusetts,  November  17,  1971. 

098C  Pedro  Castro  v.  Beecher.  No.  71-1180,  71-1395,  71-1396,  U.S. 
District  Court,  District  of  Massachusetts,  March  6,  1972. 

09 8 D  NAACP.  Boston  Chapter  v.  BHA;  U.S.D.H.U.D. ,  Complaint. 

098E  Investigation  Report,  Under  Title  VI  of  the  Civil  Rights  Act 
of  1964,  in  the  Matter  of  the  BHA,  Boston,  Mass., 
U.S.D.H.U.D. 

098F  NAACP.  Boston  Chapter  v.  Boston  Housing  Authority,  CA  No. 
88-1155-T. 

098G  NAACP  v.  BHA.  No.  88-1155-T,  Statement  of  Diane  Wilkerson. 

098H  NAACP  v.  BHA.  No.  88-1155-T,  Amendments  to  Stipulation. 

0981  NAACP  v.  HUD.  No.  78-850-S,  U.S.  District  Court,  District  of 
Massachusetts . 

098J  NAACP  v.  HUD.  No.  78-850-S,  Findings,  Ruling  and  Order,  U.S. 
District,  District  of  Massachusetts,  April  27,  1983. 

098K  NAACP  v.  HUD.  No.  86-1111,  Judgement,  U.S.  Court  of  Appeals, 
First  Circuit,  March  19,  1987. 

098L  NAACP  v.  HUD.  No.  78-0850-S,  Declaratory  Judgement  and  Final 
Decree,  U.S.  District  Court,  District  of  Massachusetts,  June 
23,  1989. 
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098M  NAACP  v.  HUD.  No.  78-0850-S,  Memorandum  and  Order  for 

Judgement,  U.S.  District  Court,  District  of  Massachusetts, 
June  23,  1989. 

098N  NAACP  v.  HUD.  No.  78-0850-S,  Clarification  and  Amendment  of 
Judgement,  U.S.  District  Court,  District  of  Massachusetts, 
September  14,  1989. 

099  AGC  v.  Altshuler.  et  al .  No.  73-1250,  U.S.  Court  of  Appeals, 
First  Circuit,  November  30,  1973. 

099A  AGC  v.  Altshuler.  et  al .  No.  72-3410-F,  U.S.  District  Court, 
District  of  Massachusetts,  Freedman,  D.J.,  May  31,  1973. 

100  Affirmative  Contracting  &  Procurement  Procedures, 
Massachusetts  Housing  Finance  Agency. 

101  Statement  of  Fernando  J.  Domenech,  Jr. 

10 1A  Documentation  from  Fernando  J.  Domenech,  Jr. 

102  Statement  of  Jose  Rivera. 

103  Statement  of  Orlando  Del  Valle. 

104  Statement  of  Alan  Bell  and  Consuelo  Gonzales  Thornell. 

104A  A  Profile  of  Minority  and  Women  Owned  Businesses  in 
Massachusetts,  Bell  Associates  Inc.,  April,  1989. 

105  Statement  of  Earl  H.  Mills,  Sr. 

106  Statement  of  Andrew  Leong,  and  the  Chinatown  Citizen 
Advisory  Committee  letter. 

106A  "The  Chinese  of  America  1785-1980,"  Him  Mark  Lai,  Joe  Huang, 
and  Don  Wong,  pp.:  20-35,  38,  39,  46-61,  67,  73-83,  87-89. 

106B  "Chinese  in  Massachusetts:  Their  Experiences  and 

Contributions,"  Doris  Chu,  Peter  Kaing,  pp.:  50,  51,  66,  67, 
70-75. 
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107  Lecture  #6:   World  of  Fields  and  Fences,  William  Cronin, 
Yale  University,  February  6,  1988. 

108  Massachusetts  General  Laws  Chapter  147,  1861. 

109  Report  to  the  Commissioners,  the  Condition  of  the  Indians  in 
Massachusetts,  February  21,  1849. 

110  Indians  of  Massachusetts,  Senate  No.  96,  March,  1861. 

111  Report  to  the  Governor  and  Council,  Indians  of  the 
Commonwealth,  Under  the  Act  of  April  6,  1859. 

112  The  Struggle,  A  Report  on  the  Attempts  by  Third  World 
Communities  in  Boston,  Massachusetts  to  Integrate  the 
Construction  Industry,  March,  1977. 

113  Chain  of  Change  —  Struggles  for  Black  Community 
Development,  Mel  King,  1981. 

114  Centro,  De  Estudios  Puertorriquenos  Bulletin,  Winter,  1987- 
88. 

115  Elder  Services  Program,  La  Alianza  Hispana,  A  Technical 
Assistance  Project,  October,  1987. 

116  Options:  A  Needs  Assessment  for  a  Clubhouse  Program  for  the 
Spanish-Speaking  Chronically  Mentally  111  of  Boston,  Rebecca 
Lee  Smith,  1989. 

117  Route  128:   Boston's  Road  to  Segregation,  Massachusetts 
Advisory  Committee  to  the  U.S.  Commission  on  Civil  Rights, 
MCAD,  January,  1975. 

118  Employment  Discrimination  in  Construction,  the  Politics  of 
Labor  Market  Segmentation,  Stephen  Amberg,  MIT,  March,  1981. 

119  Black  Enterprise  in  Massachusetts:   A  Historical 
Perspective,  Bob  Hayden,  February,  1984. 

120  A  Report  on  Affirmative  Action,  Massachusetts  Bay 
Transportation  Authority,  June  13,  1984. 
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121  Minority  Business  Enterprise  Program  Reports:   for  Executive 
Order  #237  for  the  Fiscal  Years  1986  and  1987. 

122  Memorandum  on  Croson  Update  and  Documents,  April  6,  1990. 

12  3   Minority/Women  Business  Enterprise  Reports  for  Fiscal  Years 
1987-90,  Executive  Office  of  Communities  and  Development. 

124  Minority  Business  Enterprise  Program  and  Documents, 
Massachusetts  Turnpike  Authority. 

125  Report  on  the  Participation  of  Minority  Contractors  in  the 
Authority's  Construction  Program,  Massachusetts  Port 
Authority,  April  19,  1979. 

12 5A  Minority  Business  Program,  Disadvantaged  Business  Program, 
and  Documents,  Massachusetts  Port  Authority,  January  11, 
1990. 

12  6   Executive  Order  #2  37  Minority  Business  Enterprise  Program, 
and  Documentation  from  1985  to  1989,  Department  of  Public 
Works . 

127  Minority/Women  Business  Enterprise  Procurement  Program 
Report,  EEO/AA  Provisions,  Massachusetts  Water  Resources 
Authority. 

127A  Minority/Women  Business  Enterprise  Program  Annual  Reports, 
1985-89. 

128  Report  and  Decision  of  the  Minority  Enterprise  Utilization 
Policy  for  the  South  Cove  Tunnel  Project,  Mass.  Bay 
Transportation  Authority. 

128A  Minority/Women  Business  Enterprise  Program,  Disadvantaged 
Business  Program,  and  Documents,  Mass.  Bay  Transportation 
Authority. 

129  Certified  Minority/Women  Directory,  3  Volumes,  State  Office 
of  Minority  &  Women  Business  Assistance,  1989-90. 

129A  Auditor's  Report  of  State  Office  of  Minority  &  Women 
Business  Assistance,  January  1,  1989. 
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13  0   Memorandum  from  Joel  M.  Semuels,  Executive  Office  of  Elder 
Affairs,  January  30,  1989. 

131  Statement  of  Priscilla  Ann  Golding. 

132  Statement  of  Manny  Spencer. 

133  Executive  Order  No.  124,  State  Office  of  Minority  Business 
Assistance,  Governor  Michael  S.  Dukakis,  February  20,  1976. 

13 3 A  Chapter  23A,  Section  36,  Chapter  2  3A,  Section  39, 
Massachusetts  General  Laws. 

134  Fair  Housing  and  Employment  Plan,  City  of  Boston,  March, 
1986. 

13  5   Executive  Order  No.  74,  Governor's  Code  of  Fair  Practices, 
Governor  Francis  W.  Sargent,  July  20,  1970. 

13  6   Equal  Employment  Opportunity,  Affirmative  Action  and  Anti- 
Discrimination,  Section  IB,  Contract  Compliance  Provisions. 

137  Affirmative  Action  Regulations  301  CMR  50.00,  Executive 
Office  of  Environmental  Affairs. 

138  Building  Opportunity,  Report  to  Governor  Michael  S.  Dukakis, 
Working  Group  on  Jobs  in  Construction  and  Related  Services, 
March,  1988. 

139  Cape  Verdeans  of  New  Bedford,  Massachusetts,  Stephanie 
Meyer,  December  20,  1984. 

140  Minority  Business  Enterprise  Program,  Division  of  Capital 
Planning  and  Operations,  November,  1984. 

140A  Minority  Business  Enterprise  Plan,  Division  of  Capital 
Planning  and  Operations,  March,  1985. 

140B  Minority  Business  Enterprise  Plan,  Report,  Division  of 
Capital  Planning  and  Operations,  October,  1985-1989. 
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140C  Letter  From  Maureen  L.  Fox  to  Helen  Chin  Schlichte,  and 
Documents,  Division  of  Capital  Planning  and  Operations, 
February  14,  1990. 

14 0D  Minority/Women  Business  Enterprise  Annual  Reports,  Division 
of  Capital  Planning  and  Operations,  1983-1987. 

140E  Evaluation  Task  4  Submission,  Division  of  Capital  Planning 
and  Operations. 

141  Letter  from  Jacqueline  Lechtur,  Executive  Office  of  Energy 
Resources,  January  30,  1989. 

142  Minority  Business  Agency's  Procurement  Plan,  Executive  Order 
#237,  Executive  Office  of  Communities  and  Development,  1989. 

142A  Minority/Women  Owned  Business  Enterprise  Policy  & 

Procedures,  Executive  Office  of  Communities  and  Development, 
1989. 

142B  Affirmative  Action  Governing  Local  Housing  Authorities,  760 
CMR  3  3.00,  Executive  Office  of  Communities  and  Development. 

142C  Affirmative  Action  Regulations  for  Grantees,  760  CMR  43.00, 
Department  of  Community  Affairs,  Executive  Office  of 
Communities  and  Development. 

142D  Regulations  Prescribing  Standards  and  Procedures  for  Tenant 
Selection  &  Transfer,  760  CMR  5.00,  Executive  Office  of 
Communities  &  Development. 

142E  Memorandum:   Legal  Justification  for  New  Tenant  Selection 
Regulations,  Hollis  Young,  Executive  Office  of  Communities 
and  Development. 

14  3   Letter  from  Stanley  E.  Adelman,  Executive  Office  of  Public 
Safety,  January  30,  1989. 

144   Statement  of  Commitment  for  Minority/Women  Business 

Enterprise  Programs  and  List  of  M/WBEs,  Executive  Office  of 
Transportation  &  Construction. 
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145  Memorandum  from  R.  Gary  Fountaine,  Executive  Office  of 
Transportation  and  Construction. 

14 5A  Women  and  Minority-Owned  Business  Enterprise  Program, 
Massachusetts  Port  Authority. 

145B  Acquisition  Methods  at  the  Department  of  Public  Works. 

145C  Description  of  Bid  Process,  Massachusetts  Bay  Transportation 
Authority,  August  13,  1990. 

145D  Description  of  M/DBE  Programs  for  Agencies/Authorities  in 
the  Executive  Office  of  Transportation  and  Construction. 

146  Facts  of  the  "Finding  Procedure",  Executive  Office  of 
Environmental  Affairs,  September,  1982. 

14 6A  Memorandum:   MBE  Policies  and  Practices  within  EOEA,  Louis 
A.  Elisa,  Executive  Office  of  Environmental  Affairs, 
February  14,  1989. 

14 6B  Minority  Business  Development  Progress  Report,  Office  of 
Minority  and  Women  Development  and  Employment,  March  23, 
1988. 

147  Memorandum:  Affirmative  Action  Programs,  Edith  C.  Howe, 
Executive  Office  of  Human  Services,  January  30,  1989. 

147A  Minority  Business  Enterprise  Plan,  Executive  Order  #237, 
Department  of  Social  Services,  Executive  Office  of  Human 
Services,  Fiscal  Year  1988. 

148  Federal  1989  EEO-1  Report  Summary  and  Analysis. 

149  Equal  Employment  Opportunity  Local  Union  1984  EEO-3  Reports, 
U.S.  Equal  Employment  Opportunity  Commission,  January  17, 
1989. 

150  Union  Local  Reports,  Requested  by  the  Massachusetts 
Commission  Against  Discrimination,  October,  1990. 

151  Follow-Up  Evaluation  Report  on  Vocational-Technical  Programs 
in  Boston  Department  of  Education,  August,  1990. 
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151A  Chapter  74  Enrollment  by  Race/Sex  School  Year  1989-90, 
Division  of  Occupational  Education,  May,  1990. 

151B  A  Vocational-Education  Wasteland,  Boston  Globe,  August  29, 
1990. 

152  Memorandum:   Incidents  Alleging  Racial  Overtones,  Report  of 
the  Boston  Housing  Authority,  Franklin  Young,  MCAD, 
September,  1990. 

153  Systemic  Discrimination  in  the  Private  Rental  Market,  Laurie 
Rubin,  Massachusetts  Commission  Against  Discrimination,  May, 
1984. 

153A  MCAD  and  Milton  Realty  Firms  Reach  Settlement,  News  Release, 
Massachusetts  Commission  Against  Discrimination,  May  7, 
1986. 

153B  Housing  Discrimination  Against  Female-Headed  Households  & 

Rental  Subsidy  Recipients,  Massachusetts  Commission  Against 
Discrimination,  April,  1986. 

153C  Housing  Discrimination  in  the  Rental  Market:   Barriers  Faced 
by  Women,  Blacks,  &  Hispanics,  Massachusetts  Commission 
Against  Discrimination,  November,  1988. 

153D  Metropolitan  Housing  Desegregation  Program  Funded  By  MCAD, 
News  Release,  Massachusetts  Commission  Against 
Discrimination,  May  23,  1990. 

153E  Testing  for  Discrimination  Against  Blacks  &  Hispanics  in  the 
Sale  Market,  Massachusetts  Commission  Against 
Discrimination,  August,  1990. 

153F  Overview  of  Civil  Rights  Review  Unit,  Massachusetts 
Commission  Against  Discrimination. 

154  Statement  of  R.  Becca  Britt,  and  Documentation. 

155  "Race  Relations  in  Boston:  The  Problem  and  its  Resolution," 
Debate  and  Understanding,  1983. 
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156  Statement  of  Elaine  Donovan,  Economist. 

157  Statement  of  Roger  C.  MacLeod. 

157A  Executive  Order  No.  74  as  Amended  by  No.  116,  "Governor's 
Code  of  Fair  Practices,"  Michael  S.  Dukakis,  Governor,  May 
1,  1975. 

157B  Executive  Order  No.  227  Revised  No.  74-116,  "Governor's  Code 
of  Fair  Practices,"  Michael  S.  Dukakis,  Governor,  February 
25,  1983. 

157C  Equal  Employment  Opportunity,  Anti-Discrimination  & 

Affirmative  Action  Program,  Administrative  Bulletin  75-14, 
December  2,  1975. 

157D  Position  Paper,  Executive  Office  of  Transportation  and 
Construction,  May  30,  1972. 

157E  Synopsis  of  History  of  Development  by  State  of  Affirmative 
Action  -  Equal  Employment  Opportunity  Programs  in 
Construction  Contracts. 

158  Annual  Narrative  Reports,  State  Office  of  Minority  Business 
Assistance,  1975-77,  1981-82. 

158A  Minority/Women  Business  Enterprise  Certification 

Regulations,  425  CMR  2.00,  State  Office  of  Minority  Business 
Assistance. 

158B  Patterns  of  Purchasing  &  Contracting  with  MBE  by  Agencies  of 
the  Commonwealth,  State  Office  of  Minority  &  Women  Business 
Assistance. 

158C  "Status  of  Minority  Business"  Preliminary  Report,  State 
Office  of  Minority  Business  Assistance,  October,  1984. 

158D  Minority  Business  Enterprise,  Set  Aside  and  Participation 
Programs,  State  Office  of  Minority  Business  Assistance, 
March,  1980. 

158E  Five-Year  Certification  Statistical  Summary,  1981-1985, 
State  Office  of  Minority  &  Women  Business  Assistance. 
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159   Boston  Housing  Stock,  1980-87,  Document  333,  Boston 
Redevelopment  Authority. 

159A  Boston  Housing  Facts  and  Figures,  Document  3  34,  March,  1988, 
Boston  Redevelopment  Authority. 

159B  Maximum  Residential  Potential  in  Boston,  Interim  Report, 
Document  180,  Boston  Redevelopment  Authority. 

159C  Chinatown  User  Survey,  January  1988,  Boston  Redevelopment 
Authority. 

159D  Chinatown  Business  Survey,  April,  1988,  Boston  Redevelopment 
Authority. 

159E  Race  &  Hispanic  Origin  of  Boston's  Population,  1970-80,  May, 
1981,  Boston  Redevelopment  Authority. 

159F  Boston's  Labor  Force,  by  Planning  District,  1970-80, 
February,  1984,  Boston  Redevelopment  Authority. 

159G  Boston  Neighborhood  Profile,  1988  —  Roxbury  (BRA  Document 
#323) ,  North  Dorchester  (Document  #324) ,  West  Roxbury 
(Document  #325) ,  Mattapan  (Document  #326) ,  Roslindale 
(Document  #327) ,  Hyde  Park  (Document  #329)  ,  South  Dorchester 
(Document  #225) ,  East  Boston  (Document  #314) ,  South  Boston 
(Document  #316) ,  Charlestown  Central  (Document  #317) ,  Beacon 
Hill/Back  Bay  (Document  #318) ,  South  End  (Document  #319) , 
Fenway-Kenmore  (Document  #320) ,  Allston/Brighton  (Document 
#321) ,  Jamaica  Plain  (Document  #322) ,  Boston  Redevelopment 
Authority. 

159H  Study:  "City  —  Funded  Capital  Expenditures,  1960-80," 
Boston  Redevelopment  Authority. 

1591  Study  #226:  "A  Summary  and  Survey  of  Development  in  Boston, 
1975-89,"  Boston  Redevelopment  Authority. 

159J  Study  #134:  "Boston  Neighborhood  Business  Patterns,  1981," 
Boston  Redevelopment  Authority. 

159K  Study  #39:  "Characteristics  of  Population,  Families,  and 
Household,  1960-1970,"  Boston  Redevelopment  Authority. 
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159L  Study:  "Boston  and  Its  Neighborhoods,"  May,  1982,  Boston 
Redevelopment  Authority. 

159M  Study  #203:  "Property  Values,  Taxes  and  Land  Use  in  Roxbury, 
1940-84,"  Boston  Redevelopment  Authority. 

159N  Study  #234:  "Housing  Market  Change  in  Boston's  Minority 
Neighborhoods,  1980,  1985-86,"  Boston  Redevelopment 
Authority. 

1590  Study  #382:  "Boston's  Black  Community;  Many  Steps  Behind, 
But  Narrowing  the  Gap,"  1985,  Boston  Redevelopment 
Authority. 

159P  Study  #383:  "Indicators  of  Minority  Participation  in 
Boston's  Growing  Economy,"  September,  1986,  Boston 
Redevelopment  Authority. 

159Q  Study  #200:  "A  Profile  of  Roxbury,"  April,  1985,  Boston 
Redevelopment  Authority. 

159R  Study  #2  06:  "A  Profile  of  Dudley  Square:  Current 

Characteristics  &  Future  Development,"  October,  1984,  Boston 
Redevelopment  Authority. 

159S  Study  #170:  "A  Survey  of  Attitudes  Towards  Development  in 

Roxbury,  Final  Report,"  March  6,  1985,  Boston  Redevelopment 
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